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PREFACE 



TH E Obfcurity and Expence which 
ncceflarily attehd the condu<Sing of 
a Suit at Law^ efpecially where Special 
Pleadings are requiiite to be made, have 
long been the Subjedl of Complaint, not 
only to Clients whofenfibly feel thcfe In- 
conveniences, but likcwifc to every con- 
fcientious Pradlitioner of the Law. 

The Courts at Wefiminjler have long 
been fenfible of this Grievance ; and no- 
thing perhaps could be more agreeable to 
the Sages of the Law, as well as to 
r//>;2// themfelves, than to point out fome 
Method by which the Proceedings in a 
Suit may be contrafted or reduced into 

i^ Forms more concife, and confcquently lefs 
intricate and lefs expenfive than they are 
, at prefent. 

To efFe(3: fo dcfireable an End, nothing 
will be mofe conducive than the dilbur- 
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i^ PREFACE, 

thening the Pleadings in a Suit of that 
great Number of dark and obfcure Re- 
, ferences to ancient Cuftoms and Things, 

with which (thoagh they are now become 
obfolete, and apparently unneceflary) the 
Proceedings at Law ftill continue to be 
enveloped^ obfcured, and rendered unne* 
ceflarily expenfive. 

The following Hijiorical Treatife of a 
Suit at Law^ is intended, not only to /7- 
lujlrate and explain fuch formal Parts of 
our Writs and Pleadings, but to point out 
fuch Parts of them as, having no other 
Foundation than in ancient Ufe and Cuf- 
toms, it is apprehended may be very well 
fpared, and the remaining Part of the 
Pleadings thereby not only rendered more 
clear, lignificant and intelligible, but at 
the fame Time lefs grievous to the Client, 

How far the Detail I have engaged in, 
mav be found fufficient to anfwer the End 
I had in View muft be left to the Reader's 
Ju.:gment to determine. But, if from ^ 
the Refleftions and Obferv^^tions which ^ 
are fuggefted in the Courfe of this Work, |[J 
there, is Matter futiicient pointed outi to ^ 
ihew the Reafonablenefs and Expediency^ 
of fuch a Reformation in the prefentMode^ 
of Law Proceedings, it is hoped fomc^ 
Gentlt^man who may be more equal to theJM 
Talk, will improve upon the Bints I bavoj^ 

giveq 
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givent dnd more effciftually point out the 
Manner in which fuch a Reformation, or 
Amendment, may be brought about ; and 
that thofe who alone have it in their Power^ 
will one Day ^put a finifhing Hand to a 
Work fo extremely neceflary and fo much 
wiflied for. Till fomething of this Sort 
be done, we muft ftill puzzle on in the 
obfcure and dark Trails of Antiquity, in 
which the young Pradlitioners often lofc 
their Way, to the manifeil Delay of Juf- 
lice, and to the no fmall Expence of the 

Client. 

« 

King James the Firft was fo fenfi- 
ble of the great Burthen and Inconve- 
niences of the fuperfluous Branches in 
Law Proceedings in his Time, that in 
a Speech in the Star ^Chamber in 1614 
(as I have read in an old Tradl of y. 
Cooies) he promifed to cut them all off, 
though in Reality we do not find any great 
Matter was done towards it in his Time. 
And in the troublefome Reign of his un- 
happy Son King Charles the Firft (the 
Martyr to the Laws and Religion of his 
Kingdom) there was no Time for Re- 
flection on Matters of this Sort ; ^ but in 
the Reign of King Charles the fecond, 
the Grievances arifing from hence were 
thought fo great, that the Courts zt Weft^ 
minjier^ to their Honour be it remembered^ 
took the Matter into their Confideration ; 
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and in order to remove the expenfive, un- 
neceffary, and vexatious Methods of Prac- 
tice then in Ufe, they made a Rule to re- 
gulate the Law Proceedings, by which, 
as well as by feveral Ads of Parliament 
and fubfequent Rules, many luxuriant 
Branches of this overfpreading Vine have 
from Time to Time been lopp'd off. 

But in doing this it is evident that ma- 
ny Intricacies and contradidory Methods 
(with refped to the old Grounds of Prac- 
tice, as will be fhewn) were introduced, 
and many Things which might have becii 
fpared were fufFered to remain; Things 
which at prefeht render the Proceedings 
in a Suit not only contradictory, but al- 
together dark and myfterious, and unin- 
telligible, even, as it is imagined, to one 
half of the Praditioners themfelves ; few 
of them diving to the Bottom for the 
Rcafon and Meaning of their Ufe, but 
contenting themfelves with a fuperficial 
Knowledge only, juft as they find them 
dlreded to be ufed in the Books of Prac- 
tice. 

• It is well known that there were for- 
merly various Kinds of Adions made ufe 
of upon- different Occafions, efpecially in 
the Court of Common Pleas ; and the Ori^ 
nal Writs employed in fuch Adions were 
as various as the feveral Caufcs of Adions 

upon 
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upon which they were grounded. Hence 
we meet with Anions of ji/pze^ Adions 
upon the feveral Writs of Formedon in 
Defcender^ in Remainder^ and in the Re-^ 
verier^ &c. all which are now laid afide, 
and fupplied by others, viz. by EjeSi^ 
mentsy &c. 

Again, the fuing out Special Originals 
in the Court of Common Pleas, and filing 
Bills in the Kings Bench, were always the 
neceflary Introduftions to a Suit; and tho' 
thefe are much laid afide too, (for gene- 
rally fpeaking they are not ufed in one 
Adion in an hundred, and when they are, 
it is more to enhance the Expence and 
hurt the Parties, than for any real Ufe or 
Neceffity there is, or need be, for them) 
yet we continue in our Writs and Plead- 
ings many formal Matters which have 
Reference to them, and which (as they 
are mere Formalities, are really unnecef- 
fary, and tend only to render the Pro- 
ceedings more intricate and expeniive) 
might very well be fpared. The fame 
alfo may be faid with regard, to many 
other Things now ufed in a Suit. 

When one confiders the great Number 
of Amendments that have from Time to 
Time been made in Point of Practice, in 
order to prevent the vex;|£ious Behaviour 
^ A 4 of 
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f)^ Suitors towards one another, one would 
imagine no Grievance of this Kind could 
remain ; and yet is not many a poor Man 
at the firfL Inftancc faddled with a Bill cf 
ports q£ y or 8 /. (and frequently more) 
fov^avrng^ I'^gr^/pig d^ndf^ng a Special 
Original^ (^ . and this for a Debt perhaps 
oi ten or twelve Pounds only, when the 
Plaintiff had as fpeedy a Remedy, and as 
beneficial a one by a Latitat or Capias for 
the fmallExpence of iL \^s. 6d. includ- 
ing lOJ". 6d. for the Arreft ? It is amaz- 
ing that any Man can. reconcile this to 
his own Confcience, merely by faying it 
is the allowed Method of Pra<ftice; never- 
thelefs Inftances of this JCind frc<Juently 
occur, which in my Opinion do not a 
little contribute to the Difgrace of the 
.Profcffion, 

The Abufe that was made of the Bill 
of Middle/ex before the 1 3th of King Charles 
the Second was fcarcely greater than that 
now hinted at. Then indeed it was in 
the Power of an v one Man, at a fmall 
Expence^ to hurt the Creciit of many, by 
arrefting them by this Writ, for large Sums, 
and, by not declaring, fuffer the ACUon to 
drop without paying any Cofts. Here, 
however, if the Defendant could give Bail 
to the Sheriff, he frequently got rid of the 
Suit; but the Pretence for fuing out a 

2 Special 
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Special Original i$» that the Sheriff (hall 
not take Bail at all» in order thereby to 
elude thofe moft excellent Laws made in 
Favour of the Liberty of the Subjedt^ or 
elfe to enhance the Attorney's Bill and 
increafe the Cods of Suit, which reiiders 
the Difficulty the Defenvlant lies under, of 
paying the Debt and Cofts, ftillthe greater* 

It will be needlefs to mention here any 
further Inflances of the Abufe made, or 
the Inconveniences ariling from the pre- 
&nt Modes of Proceeding, as many more 
will be pointed out in the enfuing Treatife^ 
in which the prefent Pra£^ice will be (hewn, 
as it is conceived, to be either fuperabun** 
dantly formal and methodical, or elie de« 
fedtive even to a Fault. 

From what has been faid, it is appre- 
henJed that it will fuiiiciently appear to 
the Reader^ that by omitting or lopping 
off many merely formal and fictitious 
Matters now ufed in a Suit, and thereby 
reducing our Writs and Pleadings to more 
concife, plain and fignificant Forms, it 
wiJl be no difficult Matter to fet afide in 
a great Meafure, if not altogether, the 
Objections that arc made to the ordinary 
Proceedings in Suits at Law, and to ren- 
der the Whole more iatelligible and lefs 
expenfive. 

That 
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That fdme of oUr Fofmalities are be- 
come ridiculous to every fcnfible Perfon, I 
believe will be granted; as alfo, that many 
are ufelefs and unneceflary. Let me then 
aik this Queftion, whether it be moft 
prudent to continue fuch Things, which 
are an Oppreffion and Burthen upon the 
Subjeft, in Reference to old Laws and 
Cuftoms, or to reform and eafe them by 
new ? 

If it fliould be objefted, that a Refor- 
mation of this Kind may prove hurtful to 
the Pra<5tice in general, I can only anfwer 
that I am inclined to think the contra- 
ry. As Things areat prefent circumftan- 
ced, many People would fooner be con- 
tented to lofe their Right, than encounter 
with the Difficulties of the Law ^ for where 
is the Encouragement to a Suitor, when 
after having been at ^ confiderable Ex- 
pence in order to obtain Juftice againft 
fome litigious Adverfary, perhaps for the 
Omiffion of fome mere Matter of Form 
he (hall become intangledin a Demurrer^ 
or fhall be obliged to drop his Suit, and 
pay Cofts, or go through the whole Pro- 
ceedings affefh ? Or, fuppofing he fues 
for a juft Debt, he fhall be obliged to ex- 
pend twice as much as the Debt he fues 
for amounts to, before he fhall be able to 
obtain a 'Judgment or Verdidf ^ and after 
I he 
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he has fuccceded thus far, he is certain of 
being Money out of Pocket to carry that 
"Judgment into Execution. 

From fuch Confiderations as thefe^ 
People are often deterred from having 
Recourfe to the Law in order to recover 
what is ever fo unjuftly v/ith-held from 
them. And hence it is that Attornies, 
like Phyficians and Surgeons, are feldom 
applied to but through mere Neceffity, and 
then, not without the moft terrible Ap- 
prchenlions for the Cods of Suit. 

And indeed there is but too much Rea-. 
fon for this ; for the Law is fo loaded with 
Stamp Duties and Office Fees, that thefe, 
together with Counfel's Fees, are fufficient 
to deter Men from feeking for- Remedies 
at all. In the rnean Time the Attorney 
lies under no fmall Difficulty to fatisfy his 
Client, that thefe Fees make up the Bulk 
of his Bill. Certain it is, that when thefe 
Fees come to be dedu<3:ed, there are but 
few Mechanics who would be contented 
with fo little Profit for their Induftry, as 
an Attorney is ailowed for concluding a 
Suit at Law. 

It is well known that not many Years 
ago half a Guinea was the common Fee to 
an Opening Counfel, and in common Cafes 
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a Guinea to a fuperior one, or Pleader ; and 
though it is as well known now that there 
is not a Gentleman at the Bar who will ac- 
cept of fuch Fees, yet there is fo little 
Confideration in the Allowance of Cofts, 
that for this, in common Ca/es^ no mor& 
than ^l. \i s^6d. is allowed as the common 
Cofts ; the Confequence is, that the extra 
Cofts muft be paid by the Client, which, 
with Execution Fees, (in all Cafqs for 
fmall Debts of 4 or 5 /.) make the Remedy 
worfe than the Difeafe. Is this reafon- 
able ? or is it an Encouragement to Men 
to become Suitors to the- Courts of Law 
for Juftice ? This* is mentioned as a Hint 
to (hew the Neceffity of a more equitable 
Manner of taxing Cofts, and not as any 
Reflexion upon the Gentlemen at the Bar. 

And here I cannot but obferve, that 
whilft an Increafe of Cuftoms on Goods 
and Merchandife affords the Merchant 
and Mechanic an Opportunity of enhanc- 
ing the Prices of their refpedlive Commo- 
dities, no additional Weight of Taxes, no 
extraordinary Dearnefs of Provifions, or 
any other of the Ncceffaries of Life, work 
any Change with refped to the Attornies ; 
but what was their Fee three hundred 
Years ago, remains the fame to this Day, 
.Is not this a Hardfhijp upon them ? 

fiat 
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But to return. What adds to the Mii^ 
chief arifing from the prefent Intricacy of 
Law Proceedings, as it refpeds the Prac- 
titioners of the Law, is, that Clients, ter- 
rified by the great Cofts which neceflarily 
attend the Profecution of a Suit in the 
Courts at Wefiminfter^ are driven into an 
inferior Court within the Confines o{ this 
Metropolis, which greatly fubftradts from 
the Bulinefs in the Courts at Wejlminjler^ 

In this Court, jufl alluded to, poor Men 
are arrefled for forty Shillings *j a (hocking 
Inducement for having Recourfe to it! 
And there too upon the Service of a Pro» 
cefs they are prefently run up to an Execu^ 
tioTiy and imprifoned for very trifling Sums, 
with as much Severity as for ever fuch 
great ones in the Courts above. 

It wtte therefore to be wi(hed for the 
Sake of the Poor, that Courts of Con- 
fcience were eftablifhed to take Place 
of it, and that Matters of greater Concern 
were confined to the Courts at Weftminjler 
only. Though with regard to iuch Caufes 
as are not cognizable by a Court of Con« 



• Since the publiihing the firft Edition of this Ti:catifc, 
an AA hath paired, whereby this Court alluded to, and all 
inferior Courts are rf (drained from hoidiAg a Defendant to 
l^ail for an^Sum under io/» 

fcience^ 
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fcience, while the prefent Intricacy and 
enormous Expcncc attending the Proceed- 
ings in a Suit in the Courts at Wejiminjier^ 
continue, fuch an Alteration can hardly 
be hoped for ; for, unlcfs a Law be en- 
aded for the Purpofe, Clients will have 
Recourfe to that Court, where their Suits 
are likely to be fooiieft ended, and at the 
Icaft Expence. 

But were the Reformation, fo much 
wiflied for, once eftablifticd ; were our 
Pleadings and Mode of Pradicei reduced 
to a more plain, lefs intricate, and lefs ex- 
penfive Method, the Difficulties and Hard- 
fhips upon both Attornies and Clients 
would vanifli; and inftead of fuch Altera- 
tions proving hurtful to the Profeffion in 
general, the Obloquies it at prefent la- 
bours under would be removed. Clients 
would find it their In tereft to apply to 
the Courts above rather thaa to an inferior 
Court, and the Bufinefs at Weftminjier 
would not fail of receiving a confiderable 
Increafe by it. 

•Till this defireable Event is brought 
about, the ioWoWxvig Jhort Treatife may at 
leaft ferve to facilitate the Study of the 
pradic Part of the Law, by giving the 
younger Praditioners an Infight into fo 
much of the ancient Forms and Methods 

of 
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of Praiftice, as may tend to illuftrate and 
explain fuch formal Parts as are ftill re- 
tained in our Writs and Pleadings, and arc 
the Means of rendering them obfcure, and 
to many unintelligible. 

Having given the Reader a fufl^cient 
Infight into the Nature and Defign of the 
following Work, it remains to take No- 
tice of o|ic Objeftion, w^hich perhaps may 
be made to the Manner in which it is 
execute^!. 

It may, very probably, be obje<3-ed,* 
that too many common ^nd familiar Forms, 
which arc to be met with in Books al- 
ready extant, arc here introduced ; but 
the Reader is defired to confider, that thefc 
Forms were introduced either the better to 
explain what related to them, or in order 
to (hew the Difference therein between 
the two Courts, and were abfolutely ne- 
ceflary for that Purpofc ; fuch, however, 
may be eafiJy pafTcd over. 

For the Reft, I am not unconfcious of 
many Faults, which may be found in the 
Courfe of the enfuing Pages ; I have not 
Vanity enough to think the Performance 
is focompleat, or fo well executed as the 
Subjeft deferves. If however what I have 
done fhould induce fome abler Pen to cor- 

rc<a 
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red its Errors^ and more fully point oat 
the Reafon and Grounds of our iVrits and 
Pleadings^ and expatiate more largely on 
the Means of edablifhing the Reforma- 
tion aimed at, I (hall think my Time and 
Labour not ill beftowedj and that I may 
deferve and hope for that Candour^ which 
may be neceiTary to e^cufe the Inaccura* 
cies of this Performance. 



R. B. 



ti 1 1 



^ I 



A N 



C »vii 1 



ii r M i ■ !■ II 11^— ^— ^— i^i^i»< 



'. • •• • • ----- • • ■> ->^ ■ . . > ...^ 



THE 



CONTENTS, 



THE Introduftiort touching the Original 
of the King's Bench and Common Pleas^ 

Page I 
The King*s Bench, the original Court out of 

which the other was formed, ii* 

The Judge thereof ftyled Capitalis AnglU Juf- 

ticiatiusy % 

The Court of King's Bench called Curia Domini 

Regis ib. . 

■ Removeable with the King's Houlhold ib. 
Caujes originally held there ib. 

Common Pleas held therein ib. 

County and Hundred Courts originally the Courts 

for Caufes between Subject and Subjeff 3 

Magna Charta made, or rather confirmed by 

. King Henry 3. 4 

A Cur/e denounced againft the Violatcrs of it, 

fee Note 6 

Common Pleas fever'd thereby 7 

— — — held at fVeftminfter Hall 8 

The Study of the Common Law beg^n at 
. this Time ib. 

Matters cognizable in the Common Pleas ib. 
The Chief Jujiice thereof ftyled Juftidarius de 

BancQ • ib. 

a . Writs 



xviu 



CONTENTS. 

Writs therein returnable coram Juft* nojiru 
apud WeftmorC Pa^e 8 

tord Coke'^ Reafons why Common Pleas might 
be holden in the King's Bench 9 

By what Means the Court of King's Bench foon 
after Magna Charta began to take Cogni- 
zance of Common Pleas, viz. firft by Origi- 
nal out of Chancery y fecondly by Bill jo 

An Aftion Super Cajumi why calkd fo . ii. 

A Jujiicies for Debt, what 1 1 

Marfhal of the King's Marlhalfea/who ib. 

Eje3ments fupply Real Aftions in both Courts 

• 1 2" 

An Adion, why called fo 1 3 

The fuit till Judgment called an A£lim ^ ih. 
The ASiion ends with the Judgment ' ib. 

£Df t{)e commenc(n{s; an ^Sfott fit ^t 

m(ng'0 'BencD. 

By an Original Writ out of the Chancery ib^ 
Next by filing a ^///, thereby fuppofing the 

Defendant in Cujiody of the Marflial, ib. 

The Direftion of the Bill ij^ 

Of the Procefs thereon ib. 

Whyjhf Procejs alfo called a Bill ' ib.. 

If; ufed to be returned and filed before the La-' 

titat iffued ' 15 

And the Return recited in the Latifat ib^ 

The Latitat x6 

Filing tKc Bill the Ground-work of the Suit ib. 

- - - • 

iSDf tU comm^ncfng, an ascon in t^ 

Commott ipleass. ' ^ 

By an Orieinal Writ iffuingoutofthe Chancery 17 

The 



CONTENTS. 

The Form of the Original in Cafe Page 1 9 
Pledges found thereon ib. 

" why fo called ib. 

• taken up from the County and Hundred 

Courts 1 8 

The Ufe oi Pledges y fee Note 19 

Why the Defendant has no Addition in the 
King's Bench y fee Note 20 

The Difference attending the Execution of the 
Original \n Cafe, &?f. 21 

It makes the Variation in the formal Part of 
the Beginnings of the Declaration^ fee Note ib. 

The Form of the Original in Ca/e^ ^^^Jp^fs, 
and EjeSlment 22 

The Form of it in Debt^ Covenant^ Annuity, 
Account, Detinue, and Replevin ib. 

It's Ufe was not to arreft the Defendant, but 
tofummon him 23 

The Return thereof 24 

Of the fubfequent Procejfes ib. 

Of the Difufe of Real Pledges, and the new 
Method of Praftice thereon by firft fuing 
out a Capias, without fummoning the De- 
fendant 25 

Of an Outlawry ib. 

Not ufed originally in Cvvil Anions ib. 

But only in Felony ib. 

An Outlaw faid to bear Caput Lupinum ib. 

In Bra£fon*s Time ufed in Aftions ^/ et Armis 

16 

By Stat. 13 Ed. i. it lies in Account ib. 

By Stat Ed. 3 . enafted. That no Man but the 
Sheriff put an Outlaw to Death ib. 

By 25 Ed. 3. it lies in Debt, (^c. ib. 

By 19 //. 7. in Caje, 6ff. ib. 

Of the Capias^ Alias and Pluries 27 

a 2 Of 



XIX 



XX CONTENTS. 

Of the Proclamation P^g^ ^7 

How tht^fc Writs are now ufcd /^. 

The Court of King's Bench can't proceed to an 
Outlawry but by an Original Writ out of the 
Chancery 28 

Of the Fine upom Originals , why 29 

Taken on Precipe' s quod reddat ib. 

Why not taken in Adtions of Trejpafs 30 

Why Matters of Debt and ^re/pa/s could not 
be put in the fame AElion ib. 

When Praecipe's quod reddat begun to be laid 
afide to avoid the Fine ib. 

Reflexions on the Nature of the Beginnings of 
a Suit in both Courts, as unneceflTary 3 1 

Filing Bills againfl Prifoners, as now ufed, in 
no refpefl: confonant to ancient Praftice — 
the Hardlhip upon them, fee Note 32 

Suits are now generally ended before they arc 
formally begun according to the ancient 
Grounds of Praftice 34 

Of the Form of the Bill or Original in the 
Kings Bench 35 

Of the Bill of Middle/ex, and it's Ufe 3$ 

Of the "Tejiatum Bill, or Latitat 3 j 

Of the Ac etiam introduced therein 38 

Untruly faid to be Jecundum Confuetudinem Cu- 
riae nojira^ &?f . I ib. 

Of the Alteration of the Latitat by it's fuppo- 
fing a Bill of Middlefex to have ilTued 39 

The prefent Ufe of the Latitat not confonant 
to the ancient Ufe of it ib. 

Of the Abufe inade of the Bill of Middlefex 
before the Statute of 13 Charles 2. 40 

Which caufed that Statute . ib. 

. The Statute did not anfwer it'§ Defign 41 

Not 



CONTENTS. 

Not remedied until the la of George i, which 
requires an Affidavit of the Debt to hold the 
Defendant to Bail Page 41 

Of the Englijh Notice, when not bailable 42 

Of thefe ProceJJes as now ufed ib. 

Of the Difference of the Jc etiam in the Bill of 
Middle/ex and Latitat j fee Note ib. 

Of indorjing the Sum on the Back gf the Writ 

Of the Method of procuring the Original out 
of Chancery by a Note called a Praecipe or 
Pone 45 

The Original on the Precipe 46 

Original on the P^«^ 48 

Precipe for Things certain /^. 

Po«^ for Things not certain ib. 

After Originals were returned of courfe, a Ci- 
^/^j quod reddat and the Claujum f regit came 
to be the leading Procefles 49 

The F(?rwj of thefe ih. 

Of the Capias, by Continuance 50 

Of the ^eftatum Capias ib. 

It's original Ufe, fee Note /^. 

When Praecipe's quod reddat began to be laid 
afide, and the Capias clauJuHi fregit to be 
the leading Procefs 52 

The Form of it with an Ac etiam according to 
the 13 Charles 2. ib. 

Without the Ac etianty and with the Englijh 
Notice, according to 12 George i. 53 

Of the prefent Inftruftions for thefe Writs to 
the Filazer 54 

How Originals are now made out by the Cur- 
Jitor thereon, 6?r. ib. 

a 3 ©f 



xxi 



xxii CONTENTS. 

£Df tDe Defentiant'ie! appeatance fn tlje 

If the Debt 20 L Special 5^/7 required Page 56 
In Lord IVentworth'^ Time 10/ fufficient ib. 
The Form of the Common Bail Piece before the 
12 Geo. I- 1^. 
altered by that Statute ib. 

SDf tlje Defeimanrsi Slppearance (n tfic 

Common piea0« 

Much Matter depended on it ih. 

Originally the Defendant appeared in Perfon ib. 
Of calling an EJfoin^ what ib. 

Why the Filazer, and not the Protbonotary^ 

figns Superfedeas's before Declaration ib. 

EJfoin Dayy who fo called 57 

Exception Day^ why fo called - , ib. 

Retorna Brevium Day, why fo called- i^. 

appearance Day ib. 

Plaintiff vfcd to appear in Perjon ib. 

Procejfes on Defendant's «tf/ appearing 58 

By Magna Charta none were to be imprifoncd, 

niji per Legale^ &f^. ib^ 

It was Part of the Common Law to commit 

for Contempts ib^ 

The Capias Alias and Pluries, grounded on 

the Defendant's Contempt in not appearing 59. 
Sheriff was not obliged to take Bail, unlefs 

Defendant fued out zWrltofMasnprize ib* 
Until 23 H. 6. 60 

When Special Bail required ib. 

By entring Ne recipiatur with the Filazer ib. 

Came 



CONTENTS. 

Came in on returning the CVijp/^ by Cepi Cor- 
fusy fee Note Page 60 

Bail ufed to be put. in, in ^own 61 

Commiffioners to take Bail not appointed until 
A,W.^M. ib\ 

Of filing Common Bail, and entering yfppear- 
ance on Service of the Procefs with En- 
glijh Notice, fee Note why Englijh Notice 

Of filing Declaration y and giving Notice thereof, 
6ff, in Cafe of no Common Bail or Jppear- 
ance by the Defendant 66 

This Method contradictory to the old Rules of 
Pradice ib. 

jDf t&e Declaratfon fit tlje l^fiiff'0 

A Declaration y what 68 

The Difference between the Declaration and 4 
C(?«»/ , ib. 

Ufed to be filed by the Clerks in the King's 
Bench Office /^. 

Attornies at large did not file their own Plead- 
ings till after the Fire of London 69 

The old Method of declaring ib. 

Q{ filing and continuing it ib. 

This long difufed, except, &fr. ib. 

Of making up the Paper Book yg 

SDf tfie Decliirntfom nnti neclatfns fii 
t&e common pcasJ. 

The old Method of declaring, ^c. ib. 

Why Summonitus ftiit &f Attacbiatus fuit ufed 
• by th^ Prothonotaries 70, 7 x 

a 4 The 



XXllJ 



xxW CONTENTS; 

The Original Writ the Guide for the Declara^ 

Hon Page 7 2 

Declaration faid to be an ExfqfiHon of the Ori^ 

ginal Writy why ih^ 

No Variance was to be between the Declaration 

and the Original ih. 

The Original ufed to be repeated therein 73 
An Example thereof ib. 

^Difcontinued by Rule Car. 2. 75 

Therefore be brings his Suit^ (^c. why 74 

Anfwered by the ^ando, &c. in the Ple^ ib. 
The Reafons of the Difference of the formal 

Parts of the Declarations 7S> 7^ 

Examples thereof 77, i^c. 

©f tlje flienue. 

The Diftindlion between tranfttory and local 

Aftions, when it begun, and what gave 

Rife to it 90 

Of changing the Venue ib. 

Of the Time of laying the jiSiion 91 

2Df 3Impatlance0. 

An Imparlance i what 92 

Why in the King's Bench formerly allowed in 

all Cafes ib. 

Why in the Common Pleas not fo 93 

Of the Entry of Imparlances ibn 

Imparlances taken away 94 
Of the Inconveniences which may arife from 

the Ufe of it in the King*s Bench 96, 97 

£)f tlje ipiea atiQ pieantngjef. 

A Gfnnal Pka^ what 9S 

A 



CO^NTENTS. 

A Special Plea^ what Page 9S 

Of Pieadings in general 99 

General Pleas introduced by Ufc 1 00 

Of the feveral Forms in each Court ib. i^c. 
Non eft faStum on a Bond in the Kin^s Bench 

ib. 
Ditto in the Common Pleas ib. 

Ditto by an Executor, 6fr. ipi 

Nil debet in the King's Bench tb. 

■■■ in the Common Pleas ib. 

in ^itdmyi^c. in the King's Bench 102 

Ditto in the Common Pleas ib. 

Non detinet in Debt In the King's Bench ib. 

Ditto in the Common Pleas 1 03 

Ditto in Cafe in both Courts ib. 

Nil debet nee detinet in both ib. 

Nonfregit Conventionem for either ib. 

Non Affumffit in the Kin^s Bench 1 04 

■ — in the Common Pleas ib. 

Ditto by an Executor for either ib. 

Not guilty in Cafe in the Kin^s Bench ib. 

•— in the Common Pleas 105 

— — in Trefpafs in the Kin£s Bench ib. 

— in Trefpafs in the Common Pleas ib. 

in Trefpafs and Aflault for cither ib. 

The common Replication to thefc ib. 

Of Special Pleas 1 06 

Of the Order of Pleading ib^ 

In Abatement y what ib^ 

In Bar J what H. 

Anciently reduced to a general and concife 

Form, &fr, ib. 

The apt and formH Beginnings zndi Ccnclujions 

of them 107 

Special Pleadings ^ how divided 108 

how anciently called ib. 

Double 



•»Bmr**^ «■"■■••• "i"— •^■■•^ 



xxvi CONTENTS. 

Double Pleas y not anciently allowed Page 1^9 

why ih. 

allowed by 4 fe? 5 ^. Ann ib. 

Sir Matthew Hale'% Remarks on the Length of 
Special Pleadings in his Time 1 10 

Lord Coke'^ Obfervations thereon. 1 1 1 

Of the Length and Intricacy of Special Plead- 
ings as now in Ufe 1 1 2, iSc. 

£Df an Wxt. 

An IJfue of two Kinds, in Law and in FaU 115 

in Lawy what ib.- 

in Fait or FaS^ what ih. 

Of making up an IJfue in the King^s Bench 1 1 6 
Of the Memorandum^ fee Note 1 1 7 

It's Significancy ib. 

Pledges omitted*, why ib. 

Notes thereon ib. 

Notes on the Awards of the Venire i ig, 1 19 
Exaipples of varying the Memorandum 1 20, &f r. 
The Dies datusy what 120 

Of the Entry of an Imparlante, when of a fub- 
fequent Tefm 122 

The Inconveniences of it 1 2^g 

' ^f maitlttg; up an JOUe in tije Common 

Peast. 

As Anciently done * 124 

The preferit Method ib. 

Example thereof 125 

The Dies datus, as ufed in the Kings's Bench, 
not ufed in the Common Pleas ; why 126 

Of the Difference in the Award of the Fenire ib. 
No Record of Ni^ trius until, ^c^ 127, 1 34 

Of 



CONTENTS. rxm 

Of the Statute of Niji prius ^ Page 1 27 

Obfervations on the Fertire, and it's Ufc 1 28 
It was the only Writ ufed for Trial 1 54 

How the Habeas Corpora and Difiringas came m 

129 

Of continuing the Fenire by Vicecoms non mip 
Breve »34 

£Df nwltnff UP tfie Bta ptlu0 EoH, d| 

By whom anciently done , «.'v 

Examples of the prefent Method in the Ktng s 
Bench • 37> ^^ • 

Of the Placita's «38 

Of the Award of the Dijtringas, . J^{ 

Notes on the AdjournmeHt-Day yOV Day xn 5<i»* 

•39 
0( the Nifi prius Clau/e »4t 

Of the fuppofed B^/4«// of the Jurors, KSc. tb. 
Of the Bies datusy i£c. H? 

©f maWng up tfjc 3i(Ri« trr tfte Common 

Examples. thereof as now ufed 142 

Why no Jecond Placita is ufed (as is done m 

the King's Bench) except, (sfc. ' ih. 

^ tl)e Hiitp Pioceffes, viz. t^je (aenfte, 
Dilfclngas, anO t)aUea» €o?po|a. 

The Form of the Venire in the ^»»^'j 5^»f*, at 
now ufed H5> ^^* 

Notes on it's feveral Parts H^j ^J*- 

The Fom of it in the Common Pleas 148, ^t' 

Thai 



xxviii CONTENTS. 

The Form of the Dijirin^as Page 149, 1 50 

Notes on it's feveral Parts ib. 

The Form of the Habeas Corpora 1 5 1 

The bettor of the Dijlringas and Habeas Cor- 
pora to one and the fame Purpofe, i^c. 152 

Why they differ in Form ib. 

Until 43 Ed. 3. the Venire was the only Procefs 
for /urHmoning SL Jury, &c. 153 

Wl\y the Diftringas and the Habeas Corpora 
' were introduced /^. 

(Df luSfceis of aflt^e, anti Bfa pilun. 

Jjfizesy why called fo 156 

Jujiices of -4^2^ and of J^iji prius to be confi- 

dered in different Lights « 59 

The Nifiprius Day^ and D<ry in 5^»i cfteemed 

in Law as one Day for fomc Purpofes ib. 

S)f tde Ccfal, 3urp, anQ Cale0. 

A Tr/W, what 1 6 r 

The ^al^cations of the J/^ry as required by 

the Writ ib. 

(Df cOallengCnff tlje Jurp- 

Challenge^ what 1 63 

Challenge to the Array ^ what /^. 

to the Pc//, what 1 64 

The Caufes of Challenge ib. 

fl)f t&e fflerntaf . 

A VeriiHy why called fo 165 

„.,..«. — t— is either General or Special ib. 

A G^»^r^/ r<rr^/^, what /^. 

A 



CONTENTS. 

A Special VerdiSI^ what Page 165 

A NonfuUy what ib* 

no Bar to a new Aftion ib. 

The Difference between a Nonjuit and a Re- 
traxit ib. 
A Retraxit muft be in Perfon 166 

©f t&e poffea. 

A Pojieay why called fo 167 

The f(?rw of a Pojiea at the Aflizes, in the 
King's Bench y &c. 167, J 68 

Notes thereon ib. 

The Form of the P^^^ in Town for the Plain- 
tiff on Default in the King's .Bench 169 

*-— at the AJftzes for the Plaintiff on Non 
Ajfumffit in the Common Pleas ib. 

in Town in the Common Pleas by Default 

170 

The fame where the Defendant appears ib. 

*-* for Plaintiff on Nil debet j 7 1 

' ' ■ for Plaintiff in Trefpafs ib. 

■ ■ for Plaintiff in Eje^ment ib. 

•« in EjeSlmenty Guilty as to Part, Not 

, guilty as to the Refidue ib. 

For the Plaintiff on Plene Adminijiravit in the 
King's Bench lyz 

How it differs in the Common Pleas ib.^ 

For the Defendant on Not guilty in Trefpafs ib. 

0//^ Defendant guilty mTrefpa/sy the others not 

173 

That Teftator Non ajfumpftt ib. 

Part for Plaintiff, and Part for Defendant on 
AJfumpJIt ib. 

For Defendant in Trefpa/s on the Statute of 
Limitations 1 74 

The Entry when Plaintiff is non-pr^s'd ib, 

4 The 



XXIX 



XXX CONTENTS. 

The Entry in the Common Pleas Pagf ly^ 

— where a Juror is withdrawn ib^ 

A Poftea, with a Tales in Town 176 

at the Affixes with a T'^/^j 177 

Of taxing Cofts on the Poftea^ fsfr. 179 

iDf €000. 

Amerciaments were inftead of Cofts before the 

Statute of Gloucefter 1 80 

This Statute the Original of Cofts de incremento 

ib^ 
The Statutes relating to Cofts ibt, 

The awarding Cofts difcrctionary in the Court 

ib. 

ufed to be fettled by the Puifne Judge ib. 

and a Rule made upon Non-payment ib. 
what Cofts to be allowed, what not 181 
makes the Difference in Cofts between 
Partv and Party, and an Attorney and Cli- 
ent ib. 

£Df entering up Sutigment on tlie EoII 
in tlje i&ins'j3 03encD- 

of the General Beginning by Pojlea Continuati 
indeProceJfu 182 

The Form of the Entry ib. 

Notes thereon ib. 

Of Continuances by Vicecomes non mifit Breve 

184 

£E)f entering up 3!utigtnent fn t^e Common 

l^leais. 

Why they differ, and do not begin by Pojlea 

ContinuatOy isfc. as in the King's Bench 1*5, 6 

I The 



CONTENTS. xxxj 

The Form of the Entry Page 186 

The old Form before Cofts were given 1 8 8 
Why the Judgments were to be diftinguiftied 

by Mi^dy or Capiatur in the Margin ib. 

The OmiiTion thereof, or putting one for the 

other, was Matter of Error ib. 

Capiatur Fines taken away 189 

Or rather rendered certain by 4 fc? 5 ^. fcf Af. 

' I*. 

The Judgment the Voice of the Law ib. 

In what Manner Continuances by Vicecomes non 

mijit Breve, fcf r. may be fupplied 1 90 

£Df an a^recutfon. 

An Execution faid to be FruSlus et Finis Legis 

192 

is a judicial Writ grounded on the 

Judgment 193 

Of the Ca' Sa' ib. 

Of the Fi' Fa' 1 94 

Of the Elegit ib. 

APPENDIX. 

An Iflue in Cafe, with Special Pleadings, folio 
144. grounded on trivial Circumftances, Csfr., 

197 

Refleftions on the Length thereof, with fomc 

Arguments for the Reafonablenefs of fup- 

plying fpecial Pleadings by fome more cafy 

and cheap Method 230 

An Iffue in Replevin, with fpecial Pleadings 

241 

A N 



1 



•* 



« > 



I ■ W fcll 



A N 

HISTORICAL TREATISE 

O F A 

SUIT at LAW. 

AS the following Sheets are defigned 
to exhibit the feveral Forms of Pro- 
ceedings, ufed in an Aftion at Law 
in the Courts, of King's Bench and 
Common Pleas, from the original 
Procefs down to the Execution ; fo far at leaft 
as may fuJfHce to explain and illuilrate the 
formal Parts of fuch Proceedings, and to 
poinjp out the Grounds and Reafons for the 
Ufe thereof; it will be proper to fay fome- 
thing, by Way of Introduftion, concerning 
the Original of thefe two Courts. 

The Court of King's Bench is that out of 
which all the other Courts of Law were ori- 
ginally formed. It appears from the rooli 
ancient and authentic Hiftorians, that in the 
Times of the Saxons and Danes our Kings did 
hold a Court of Juftice^ wherein they ufed to 
fit in Perfon, and to judge not only according 
to Law, but alfo to Equity; and that as Pe- 
titions and Appeals became burthcnfome to 
the Prince, he was under a Neceflity of fub- 
jftituting fome Perfon to adminifter Juftice to 
his Subjefts. The Perfon fo fubftituted was 
invefted with proper judicial Authority as the 
King's Chief Juftice; and as there was originally 
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but one Court for the Determination of Civil 
Caufes of all Kinds, fo he had in Effeft the 
whole Power, not only of the Chief Juftice of 
the Kings Beruh^ but likewife of the Common 
Pleas and E:^chequer^ centered in \\yci\ for a long 
Tinie, viz. 'till the Reign of King Richard the 
fecond, (as it is prefunmed) who made two 
6ther Jufticesy and afligned to each a diftinft 
Jurifdiftion, thlt is, one of the North, and 
the other of the South Part of England, which 
Jfonacwhat dinriinifhed the great Authority of 
• ,the former, who notwithltanding was ftill 
looked upon as the Chief, and was accordingly 
iViled Cdpitalis Angli^e * Jujiiciarius: 

The Court wherein the Chief Juftice fat was 
Part of the King's Palace. It was called 
JOuria Domini R^gisy and" was removeablc with 
the King's Houfehold. And by the 28 Edw. 
.1, Ci 5. this Court rs to follow the King. In 
this Court all Differences which happened be- 
tween .the Barons, and other great Men of the 
Realm, were heard and determined ; and like- 
wife all Caufes, as well concerning Common 
PleaSy as Pleas of the Crotvn ; but Matters of 
an inferior Nature, between Subjeft and Sub- 
jeft, as Contrafts, Debts, iffc. were then ufu— 
ally determined in the County, and Hundred 
Courts, which were the -original Courts for 
fuch Purpofe& in thofe Days. 



* J»Jii<^i^rius — tlie Reafon why he is called Jufiicla 
riusy and not Jiidexj is bccalife iti anoient Times the Latin 
Word for hiin was Jitjllcia, and not y-iifiicitirius^ as appe:irs 
by Gianvill, lib. 2. c. 6.1Cv:ondJy, bfcaufche has his Autho- 
rity by Dcputaiioni r;ud not jfure Mfgifirntus. ' See Bio. 
.tiu lulUce. 
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And it is beyond all Doubt that before the 
Conqueft, thefe two Courts, the County 
Court and Hundred Court, had long been and 
then were the Chief Courts of Law for deter- 
mining all Matters between Party and Party, 
as well Ecclcfiaftical as Civil, and wherein the 
Biftiops ufed to prefide, jointly with the SherifFj 
nor can it be faid with any Certainty that there 
were any other Courts of Law fubfifting for 
determining Difputes between Subject and 
Subjedt ; but it is obferved by feveral EUiJto* 
rians, that amongft other the arbitrary Pro* ^ 
Ceedings of this King, the Conqueror, " The 
Bilhops were prohibited from prefiding at 
County Courts or Shire-gemots^ in order to 
deprive the Bifhops of their Share of the 
^^ Fines or Mulftsj and that he inftituted 
*' other Courts^ before unknown to the En- 
glifh 5 which not only tended to the Incon- 
venience of the Parties, who were ignorant 
of the Rules and Praftices of thefe Courts, 
but they were under the Neceflity oi follow* 
ing the Prince^ wherefoever he went, becaufe 
they always attended on him. " What thefe 
new Courts were, is hard to determine, but ic 
may be prefumed, one was the Court of Com- 
mon Pleas (now fo called) for at this Time, it 
is well known, that with Refpeft to landed 
Property there was a General Change j and the 
Norman Laws took Place and were fubftituted 
inftead of the Saxon Laws ; and the Proceed- 
ings were carried on in the Norman Language ; 
or rather that Common PleaSy and Matters with 
Relpeft to Land, were drawn into and deter- 
mined in the King's Court, inftead of the Coun- 
ty Court. And it is very evident that molt of 
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our Law Terms are derived from the Nojman 
Language during that Period, 

About the Year 1215 in the Difpute be- 
tween King John and the Barons, and upon 
their adjufting the Articles of the two famous 
Charters, entitled Magna Charta and Cbarta de 
Forejia-y one of the Articles was " That She- 
riffs jhould not hold County Courts above once a 
.Months and that they as well as Caftellans, Co- 
roners Szc. Jhould be rejirained from holding Pleas 
of the Crdwn ; before which Time it is to be 
prefumed, that the County Court iifed to be held 
oftener than tv^ry fourth Week throughout the 
Year as it now is, and from that Time has bee» 
the ftated Time for holding of it. It is alfo as 
certain that Pleas of the Crown as well as Civil 
or Common Pleas were held and determined 
in it. 

Afterwards King Hen. 3. being requefted by 
the * Nobility, granted by Magna Charta^ox 
die Great Charter, that Communia Placita non 

fequerentur. 



* Gnvin, in the Preface to his Readings ^ faith that until 
Henry 3d. granted the Great Charter y there were but two 
Courts in all, called the Kin^s Courts ^ viz. the Exchequer 
und the King^s Bench ; which was then called Curia Domini 
Regis, and Aula Regis y becaufe it followed the Court or 
King ; and that upon the Grant of that Charter, the Court 
of Common Pleas was ere<5led and fettled in one Place cer- 
tain, viz. Wcftminjhr Halt, and therefcre, after that, all 
Writs ran quod Jit coram Jufiiciariis t;:eis atud Wffi?n» ; 
whereas before they ran coram me^eljufiiciariis meis, with- 
out any Addition of Place, fo that Common Pleas, if noJi 
tryed in the County Court, which was tailed the Shcriirs 
Court; muft of courfe hav^ been tried in the King'5 Conch ; 
and by what has been before obferved, they certainly were, 
cfpecially from the Time of King VViilirim the Firil. U\ 
flioit, from the bell Obfervations which have been hitlierto 

made 
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fiquerentur Curiam Juam^ Jed in * loco certo tene- 
rentur. This Great Chartei f, or the Revival 
of the Saxon Laws of King Edward the Con- 

fcflbr. 



made, it may be collecled and agreed upon, that the County 
Court took Cognizance of Pleas of the Crown in fome Rc- 
fpects, :ind alio of Common Pleas or Plea of Land and all 
other Matters between Snbjed and Subjeft until the Con- 
que:t; alfo that foon after the ConqueH, the Norman Laws 
with rcl'pcdl to Terms and Services of Land took Place, 
and Pleas of Land were taken up and tried in the King's 
Bench, or rather they were tried heard and determined by 
Juftices appointed for that Purpofe, who fat in the King's 
Bench jointly with the Chief Juftice of that Court, fo that 
Pleas of the Crown and Common Pleas were held indif- 
ferently in the King's Court or King's Bench, and ufed to 
follow the King ; alfo that it thus continued until the Con- 
firmation of Magna Chrata by Hen. 3d. when tlie Juftices 
appointed for trying Common Pleas or Pleas of Land were 
ordered to fit in a fixed and certain Place, and not to fol- 
low the King, (which tlie Chief Juftice of the King's Bench 
continued to do) arid by tlieir being dius fever'd, they be- 
came a diftindi ^inJ feparate Court, viz. a Court of Common 
Pleas, fo that this Court may be rather faid to be fcver'd 
from the other, than created by this ftatute, and from this 
Time the County Court began to lofe great Part of its Bu- 
-finefs.— The Confidcration of this may help to determine 
our Judgment with refped to what hath been faid of late 
Years of this Court of Common Pleas; viz. that it was 
created by Mag. Ch. 

• In loco certc, — Weftminfter Hall, with the Exchequer^ 
was the King's lalace at this Time j the Hall was built by 
King William Rufus, and the Courts of Law held there ; 
and whenever tiie King's Houfehold removed from it, the 
Courts of Law aifo did, and followed the King, until the 
making of M. C. from which Time the Court of C. P, 
by virtue thereof, . remained fixt, and continued to be held 
in this certain Place ^ notwiihllanding «he King's removing 
frcm it. And it has continued to be a Place for the Courts 
of La\v ever lince, unlefs upon very extraordinary Occafions. 

t There is a notable Remark in Hiftory, that at thf 
renewing the two Great Charters by this King, the Lords 

Spiri- 
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feffor, had before been granted by King Henry 
the firft, to ingratiate himfclf with his Ba- 
rons, 



Spiritual and Temporal being aflembled, with each a light- 
ed Taper in his Hand, before him in Weftminfter Hall, the 
Archbifhop of Canterbury denouilced a Curfe againft thofe 
who fhould ^'iolate the Laws, or alter the Conftitution of 
the Kingdom. After which the Lords threw down their 
lighted Tapers upon the Ground, crying out. So may the 
Souls of ihofe, who fhould violate the Charters, fmokc and 
fiink in HelL So precious were thofc Laws then efteemed, 
and are now reckoned, and it is hoped ever will remain the 
Bulwark oi Englifi Liberties. This Anathema was denoun- 
ced M^y 3, 1253. There was another Excommunication 
againft the Breakers cf this Charter, denounced the 25 Ed. 1 . 

By this laft mentioned A6t (25 Ed. 1.) it was ordained 
that thefe two Charters fliould be fent under the Great Seal 
to all Sheriffs to be publifhed in the County Court 4 times 
in the Year in full County, And to all Cathedral Churches 
to be read to the' people twice in every Year. It was alfo 
ordained '* That, if any Statute he made contrary to the Great 
** Charter, or th'e Charter of the Foreji, that fhall be holden 
"for nDne^\ 

It is worthy the Remembrance of every Engliihman, that 
fo great was the Power of the Pope at this Time, over a 
blind ignorant and bigotted People, that after he had inter- 
dided the Kingdom and excommunicated Kihg John ; ab- 
folved his Subjeds from their Oaths of Allegiance and not 
only depofed the King but abfolutely gave away his King- 
dom to Philip of France, and flirred up the Barons to aid 
Philip by making War againft their King ; but that King John 
no fooner made Peace with the Pope, by a moft fhameful Sub- 
miffion in refigning his Crown, without the Confent of his 
People, and receiving it again from' Pandolph his Legate 
to hold as a Feudatory of the Church of Rome, and alfb 
agreeing to pay a very large Sum of NJoney ; but his infal- 
lible Hclinefs then changed Sides ; and not only abfolved the 
King' and excommunicated the Barons, but when the Char- 
ier of Liberties was fhewn to him, for which they contended. 
He cry'd out. " What, do the Baions of England endea- 
vour to dethrone a King who has taken upon him the holy 

Crofs 
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rors, in Prejudice to his elder Brother Duke 
Roberty and afterwards by King John, and was 
a Bone of Contention between the Kings and 
their Subjects for near aoo Yearsj being fome- 
times granted, then recalled, not being fully 
confirmed to the Subjects until the 9th of this 
King. 

By this A6t, or rather Charter of Englifh 
Liberties, (it jiot being deemed an Aft of rar- 
liament, but a new Declaration, by this King, 
of the old fundamental Laws of the Land or 
Liberties of the Subjeft) the Court of Common 
PJeas was fcvejed from the King's Bench^ (fo 
called from an old Saxon Word, Banc^ fignify- 
ing an high Seat whereon the Kings ufed to 
fit) i for before this Charter, all Pleas were held 
indifferently tfierein, and confequently the 
Common Pleas did follow the King, Ubicunque 
fuerit in Anglia^ with the Court of Kings 
Bench ; and though fome have been of Opinion 
that the Court of Common Pleas was created by 
Magna Chartay yet by the Provifion in the next 
Chapter, viz. Et ea qua f£r eo/demy (f. Juftici- 
arios Itin^rantes) propter Dijfficultatem aliquorum 
yirticulorumy terminari non pojfunty referantur ad 
Jufliciarios nojlros de Banco et ibi terminentury it 
is manifcfl that at the Time of making of Mag- 
na Lhcirta there were Jufticiarii de Banco \ which 
muil, as my Lord Coke obferves, be meant of 
the Common Pleas. This is eafily reconciled. 



Crofs and is under the ProttBiou of the Jpoftclk See, and 
would they enforce him to trdnsfer the Dominf'ons of thei^o- 
m^n Church to others 1 By Saint PeUr this muit not go unpu- 
niih~d.'' And then by a definitive Sentence he damn'd and 
calTitrd for ever the Charter of Liberties , and /ent the King 
-rt Bull containing that Sentence at large. See Echard, &€. 

B 4 b/ 



9 An Wfiorical Treatije of a Suit at Law. 

by confidering that JulHciarii de Banco ufed to 
fit, and all Pleas were held indifFerently, in one 
and the fame Court which was the King^s Bench ; 
"but after that Charter was granted Common 
Pleas were fever'd and held apart, and became 
the Bufinefs of a diftinft Court, viz. of the 
Court of * Common Pleas. 

At this Time, 'tis faid, began the Study of 
the Ccmmon Law^ and the Chief Juftice of the 
Kings Bench was no longer ftiled Capitalis 
Anglic JuJliciariuSy but Capitalis Jujiiciarius 
ad Placita corafn Rege tenenda^ vel Jujiiciarius 
de Banco Regis ; and the Chief fujiice of the 
Com^non Pleas was itiled, Jujiiciarius de Banco. 
The two Courts being thus feparated, the 
King's Bench was now efpecially exercifed in 
criminal Matters and Pleas of the Crown ; and 
« the handling of private CcTntrafts, and civil 

Aftions, was left to the Court of Common 
Pleasy which feem, by the 12 ff? 13 Ch. of 
M. C to be efpecially limited to this Court, 
and the King*s Bench to be thereby reftrainea 
from holding Pleas tliereof: and therefore, 
afterwards, all Writs returnable in the Common 
Pleas were returnable Coram Jujiiciariis nojiris 
apud Wejimonajierium j but Writs returnable in 
the King's Bench continued to be returnable 
Coram Rege^ vel Coram nobis ubicunque fuerimus 
in Anzlid. 

Therefore, when we read at this Time, (as 
we often may) that " The Suits in the Kings 



* The Common Pleas was anciently fo called Jnn9 z 
Ed^v. 3, f. 1 1, becaufe, faith Camden, Communia Placita 
inter Suhditoi^ ex Jure mjlro, quod Commune ^vecant, in hoe 
dlfcepiantur, 

*' Bench 
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*' Bench were originally Suits for OfFeiiccs only, 
** and Matters that were againft the Feace of 
*' the Realm, fr^/' here the Term originally 
muft be underftood to mean immediately after 
Magna Charta^ for before the making of this 
Statute (fays my Lord Coke) Common Pleas 
might have been hoJden in the King^s Bench ^ 
and all Writs were returnable in the fame Bench i 
and becaufe the Court was holden Coram Rege, 
and followed the King's Court, and was re- 
turnable at the King's Will, the Returns were, 
Ubicunque fuerimus in Anglid-y whereupon ma- 
ny Difcontinuances enfued, great Trouble was 
given to the Jurors, great Expence to the 
Parties, and great Delay of Jultice ; for which 
Caufes this Claufe of Magna Charta was made. 
And the Tlea^ of the Crown were divided into 
High Treafon^ Mijprifion of Treafon, Petty Trea^ 
fony Felony y &c. and were limited to this Court, 
becaufe contra Coronam et Dig.atatem i\egis\ fo 
that of thefe the Common Pleas cannot hold 
Plea. But; to (hew that Common Pleas may be 
holden in the Kings Bench, my Lord affigns 
thefe .Reafons, viz. ift, It is to be obferved, 
the King is out of the Statute, and may fue in 
that Court i c>dly, If a Man be /te Cuflody of 
that Court, any Perfon may charge him with 
an A5lion therein for Debt, Covenant^ or the 
like perfonal Aftion, becaufe he that is ^ 
Cujiody, ought to have the Privilege of that 
Courts 3dly, Any Adbion that h ^^lare Viet 
JrmiSi where the King is to have a Fine, (of 
which hereafter) may be fued in that Court ; 
4thly, Replevins may be moved thither; 5thly, 
Albeit origin ally, the King's Bench be rcftrained 
by this Aft to hold Plea of any Real ASlion^ 
yet by a Mean it may, as when remeved thi- 
2 ther 
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ther by a Writ of Error from the Common 
Pleasy &c. This leads us to fhew by what 
Means the Court of Kifjgs Benchy foon after 
the^ making of Magna Charta^ drew to itfelf 
the Cognizance of Civil ABionSy as at this Day, 
notwithftanding that Statute, 

Firjiy as the Court of Common Pleas had it's 
Jurifdiftion by an original Writ out of Chancery ^ 

■fo (after the fettling that Court at Wefiminfiery 
which became the fole Court for Civil. Mat- 
ters, and by which, great Variety of Bufinefs, 
and Profit accrued to it) the Court of Kings 
Benchy in order to hold Plea of Civil Aftions, 
very foon claimed a Right to hold Pleas of 
Actions of ^refpqfs * en the Caje^ by the like 

. Originaly being made returnable therein j a 
Trefpc>fs fuper Cafuniy being confidered, in it's 
Nature, to be an AEiion cfTrejpaJSi and ail 
^rejpajfes being contra Puc^emy the King's Bench, 
by this Means, aflumed the Cognizance there- 
of. * 

Secondlyy As to Pleas of Debt f , and Real 
A5lionSy or Pleas of Landy they for fome Time 



* It was called an Action Super CaJuMy becauie the 
Original was framed and adapted to the Nature and 
Circum.flanccs of the Cafe, according to the Statute IVeJl, 
z. 13 Ed. I. ^c. 

t Fit^herb, N. JS. fo, 119, h. l^ i, declares that 
there is no Writ in Law for Debt^ but Tcjujlicies, which 
is a judicial Ccmmiffion to the SheriiF to cetcrniine the 
Matter ne amplius inde Clamor em aujiamm ; fo til at the 
KifJg*s Bench ought net to be troubled with the Matter at 
all : or, if by Original, in the -Comnca Pleas. Is not the 
Original itfelf a Summons ? And Kite, in Ret, Bre.^o. fo. 
^ Tit. Ccm. Banky declares, that Sitnunons, Attach7ncnt^ 
and Dijtrcjs, lucccifivcly aiitind 15 Days, is the only rro- 
Cf is .ai Cornxnon Law for Debt, 

longer 
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longer continued cognizable in the Cofptnon 
Pleas only ; for, as to Dett, that being certain 
and demandatory, it could not come under 
the Title of an Aftion Supfr Cafuniy and con- 
fequently the King's Bench could have no Pre- 
tence for a Writ to be returnable therein, to 
compel a Perfon to appear in fuch an Aftion : 
therefore, at length, it became the Method of 
the King's Bench^ in order to take Cognizance 
of Debt likewife, to file a Bill againft the De^ 
fendanty thereby fuppofing him to be already 
in the Cuftody of the Marjhal of the King's 
Houfhold, (if not really fo) in which Cafe the 
Plaintiff had Liberty to declare againft him 
there in Debt^ rather than the Marjhal fhould 
have his Prifoner taken from him, to be charged 
in another Court ; we may obferve, that one 
of^my Lord Coke'% Jleafons, which he affigns, 
why Common Pleas might have been holden in 
the King's Benchy is, that if the Defendant be 
in Cuftody of that Court, i^c. and indeed this 
ufed to be the real Cafe at firft, and it was 
not grounded on a Suppofition only, as after- 
wards it was ; and this, at length, introduced 
the feigned one; that is, the now prefent Me- 
thod of declaring againft a Defendant in the 
Kings Benchy as being in the Cuftody of the 
* Marft)al of tbe King's Marftoalfea. And the 



♦ Marjhal [Mare/callus] of the King's Houfe, other- 
vtife called Knight Mar/hal, ufed to exercife his Autho- 
rity in th© King'3 Palace, in hearing and determining all 
Pleas, and Suits, between thofe of the King's Hou/e and 
Perfohs within the Verge, and punifhing Faults committed 
there, fee i8 Ed, 3, &c. and Marjhalfea was the Court 
or Seat of the Marihal. The Marjhaljca Prifon, in South-- 
nvark, is of late Foundation, though perhaps derived froo 
the former. 

Proceedings 
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Pmceedings by the Original out o( Chancery in 
Aj5tions Super Cajunty as at firfl: ufed in the 
Kings Benchy came to be llkewifc fupplied by 
this very Method of declaring^ and the Origi- 
rial in Ibch Cafes became to be difcontinued. 
Hence you fee arofe Aftions on the Cafe in 
the King's Benchy from hence filing Billsy and 
declaring againft the Defendanty as in Cufiody 
of the Marfhal. 

As to Real Adions, or Pleas of Land, thefe 
continued flill longer cognizahle only in the 
Common Pleasy by Wrfts of Right y Writs of 
JJfizCy and other original V/rits iffuing out of 
Chanceryy and returnable therein ; but thefe 
being now generally difufed, by EjetJments 
taking Place of thefe Real ASlicns ; and as 
EjeStments are Aft'ons of Trefpafs, (at lealt- 
grounded on fuppofed Trefpafies) and fo cen- 
tra Paceniy they confequently became llkewife 
cognizable in the King's Bench -y but this is /till 
upon fuppofmg the Defendant in Cuftodyy &c. 
for that is the Ground- v/ork of the Caufe de- 
pending there, unlcfs it is by Orignal out of 
Chancery. So that,' at prefent, the Court of 
Com7non Pleas feems to have no more to do in 
Real A5fionSy (except in pafTing Fines and Reco- 
veries^ then the Court of King's Bsnch. 

The EjeSlione Fcrrnic'sy to recover the Pof- 
feffion, became frequently in Ufe in Henry the 
Eighth's Time, and is now the meft com- 
mon Means of trying Titles to Land, inftead 
of Real Aftions ; from which Time the Courts 
of Kings Bench and Cowmen Picas feem to 
have had a concurrent Jurifdiftion in all Civil 
Matters except as to. fines and P^ecoveriesy as 
gt this Day. 
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£)f an asioit. 

/An Aftion ( ^ia agitur de Injuria) Is defi- 
ned to be, * A Right cf prqfecutiyig to Juc^gnicnt 
for what is due to One's Jelf -, or, A legr.l De- 
mand of One's Right, And it is of two Kinds, 
one that concerns Pleas of the Crown, the 
other which concerns Common Pleas. And 
this of Common Pleas is divided into Aftions 
Real, Pcrfonal, and Mixed. 
. The Suit^ or following the Profecuticn un- 
til Judgment^ is regularly called an ASion^ but 
Dot afterwards ; and therefore it is, that a 
Releaje of all AStions is not a Releaje of an 
Execution^ becaufe the Execution doth begin 
after the ASlicn doth end. The Foundation of 
the Action is an original Writ, and doth deter-i 
mine by the 'Judgment-^ but Writs o^ Execution 
arc called Judicialj becaufe they are grounded 
upon the Judgment. 

Of tDe conimencfiiff an aafon fn tlje ' 

JSiingis 'Benclj. 

The Commencement therefore of an A6lionf 
in the King's Bench was, at firft, by an original 
Writ out of Chancery^ in like Manner as wa^ 
ufed in the Common Pleas \ or clfe it was by 
filing a Bill agaijift the Defendant^ both which ' 
Methods ftill continue to be made ufe of, hue 
the common Method is by BilL 

If the Acftion was commenced by Bill, the 
Defendant was, and now is, fuppofed to be 



■^1 ■ ■■ ■ 



* Ailio nihil aliud eft quam ftti frofequendi in Judicium 
quod fihi d.hetur. Co. Lit. Adion n* ft outer Cbo/e que 
loyal Demand de Jon Droit. 

tn 
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in the Cujiody of the Marfhal of the King's Mar-^ 
fhalfea^ as before obferved. The particular 
old Direftion of this Bill is loft by Difcontinu- 
ance, though it is reafonable to fuppofe it ,was 
to this, or the like Purpofe : 

To the Jujiices of our Lord the Kingy heforc 
the King himfelfy 

B. to wit. A. B. complains of CJ^. being in 
the CuJlody of the Marjhal of the Marfhal- 
fea of our /aid Lord the Kingy before th^ 
King himfelf For thisy to wit. That where- 
as J Sec. fetting forth the .Complaint, or- 
Caufe of Aftion. 

Upon the filing this Billy a Procefs ufcd to 
iflue to fummon the Defendant to appear 

before the Lord the King, on (a certain 

Return Day) wherefoever he Jhould then be in 
Englandy to anfwer the Bill. This Procefs was 
- called a Billoi that County wherein the Court 
then rcfided, (as at prefent it is called a Bill 
of Middlefex) becaufe the Marjhal y being an 
Officer of the King's Houfhold, (in whofe 
Cuftody the Defendant was fuppofed to be) 
was then in that County, viz. 

Middlefex, to wit. It is commanded the She- 
riffy that h^ take A. B. // he be found in 
his Bailiwicky and fafely keep himy fo that 
he may have his Body before our Lord the 
Kingy on wherejoevery ^c. to 

anfwer to CD, of a Plea of Trefpafs, and 
that he have there then this Precept. 

ByBilL E • 

This 
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This (liort, and commandatoiy Proccfs 
• was figned "per hilhm^ (to fliew the Suit was 
by a Bill filed, and not by Original^ and 
with the Name of the chief Clerk ajjigned to 
inroll Pleas in the Court before the King himfelfi 
and it iflued upon the biir% being filed : but 
in cafe the Defendant had nnade his Efcape, 
and was not to be found in that County, 
(which was fuppofed to be the Cafe when the 
pefendant lived in any other County) then the 
Sheriflf returned the Writ with Non eji inven- 
tus y upon which a fecond Writ iffued into 
the County where the Defendant lived or was 
thought to be. This fecond Writ was called 
a ^eftatunty but it aftci^wards gained th^ Naixic 
of a Latitat^ from that Word therein, Cum 
^eftaturn ejl quod Latitat, &?r. and is in the 
Nature of a Tejlatum Bill; and in this fecond 
Writ of Latitat^ the very Return of the Bill 
i]fed to be inferted therein, inftead of the Words 
" At a certain Day Jtotv pajiy t?f .'* till which 
Time the Latitat could not iffue. Afterwards 
it became the Method, firft to fue out a Billy 
and to get it returned of Courfe by the Sheriff, 
and then to fue out a Latitat ; and this Me- 
thod continued (as 'tis prcfumed) alpng Time, 
(/. e. until about 90 Years ago) when for 
eafing the Subjeft, and for expediting Juftice, 
(as it was called) it was contrived to put thefc 
two Writs in one ; fo that the Defendant might 
be attached in any other County than that 
wherein the Court refided, without firft fuing 
out and filing the Bill o^ Middlefex. And this 
was done, by only fuppofing in the Latitat, 
that a Bill had ifliied, and was returned, Ncn 
ejt inventus, and filed j as the Latitat itfelf now 
plainly Ihews, viz. 

GEORGE 



« 
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■ GEORGE the Third, &c. To the Sheriff of ' 
• B. greeting. Whereas we lately commanded our , 
Sheriff of M^\dd\t{tXy that he jhould take A. B. 
and CD. if they might he found in his Baili- 
wicky and keep them fafely, Jo that he Jhould 
have their Bodies before Us at Weftmin^ler, at 
a certain Day now patt, to anfwer to E. D. in 
a Plea of Trefpafs ; and our f aid Sheriff of Mid- 
dlefex at that Day returned to Us, That the 
aforefaid A. and C are not found in his Baili^ 
wick : whereupon, on the Behalf of the /aid E. // 
is fuffciently attejied in our Court before Us, that 
the of or ef aid A. and C. do run up and down^ 
and fecret themf elves in your County, Therefore 
we- command you, that you take them, if they 
may be found in your Bailiwick, andjafely keep 
them, Jo that you may have their Bodies before 
us at Weftminfter, on next after 

to anfwer to the aforefaid E. of the Plea afore-- 
Jaid\ and that you have there then this Writ. 
Witnejs, W. Lord M. at Weftnainfter, the 
TXay of in thefirji Year of our Reign. 

Lee. 

A. B. and C. D. you are ferved, &?r. V.poji. 

Though this firft Procefs is called a Bill, 
(in all Pmbability from the Words per Billam 
at the Bottom, to (hew it is grounded on a 
5/7/ filed, and was not by an Origihal out of 
Chancery) yet this is not that Bill, you fee, 
which fuppofes the Defendant to be in the 
Cujlody of the Marjhal, i^c. This Bill, or 
Procejsy is a Summons only for the Defend- 
ant to appear, and anfwer the other; which, 
conJcquently, was filed before this Procefs 
iffucd. Nor is this called fimply a Bill, but 

a 
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a Bill of Middlefexy to diftinguiQi it from the 
original Billy or Declaratioriy (which in this 
Court is called a Bill) and ufed to be filed 
before the Procefs iffued, or againft the Return 
thereof: and fuch a Bill is ftill prefumcd to 
be filed, to warrant every Declaration in this 
Court, (though it is never filed now, but of 
Neceffity, unlefs it be againft Prifoners, or At- 
tornies and Officers of the Court) and upon 
the Defendant's Appearance, the Declaration 9 f 
is received as a Copy of it only. Sec Styles* s ' 
Frail Reg. 216. where the fling- the Bill is 
faid to be the Ground-work of the Caufe de- 
pending; and is, as the Original in the Common 
PleaSy which gives the Court a JurifdiSlion to 
hold Plea of the Matter therein connplained of. 
Having feen the Original and Nature of the 
Billy by which a Suit was, and is now ufually 
commenced in the King's Bench, and of the 
SummonSy that is, the Bill of Middlefex ; let us 
fee how a Suit ufed to be, and is now begun 
in the Court o( Common Pleas. 

^f tlje Commencemnit of an asfon tn tl^z 

Common plenis. 

Since Magna Charta, the Commencement of 
every Suit in the Common Pleas (unlefs againft 
Attornies and Officers of the Court) is by an , 
original Writ iffued out of the Court of Chan- 
cery \ which, by it's being made returnable 
therein, gives the Court a Jurifdiftion to hold 
Plea of the Matter therein fpecified ; (as it 
does the King's Bench y when made returnable 
in that Court) for though this Court was fevered ' 
from the King's Bench by Magna Chartay for 
the trying of Common Pleas j yet it had not an. 

C Au- 
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Authority thereby to proceed in fuch Matters 
4x Officio y but there was from the Beginning 
a Precedent for it's Proceedings, and Rules of 
Pradlice j and that was the County Court j now 
as the Sheriff in his County Court could not 
take Cognizance of a Plea of Debt, or Dama- 
ges, above forty Shillings, without the. King's 
., Writ ; therefore in every fuch Cafe, a Writ 
ifluedout of the Chancery direfted to the She- 
♦ fiff to give him a Jurifdiftion lo hold Plea 

thereof, and was the original Writ for trying 
fuch Caufes : So the Common Pleas, being.de- 
ligned to be a Court of a fuperior Nature to this, 
in all Matters of a civil Nature, between Sub- 
jeft and Subjeft, required fomething in every 
fuch Caufe to give it a Jurifdiftion to proceed 
therein ; and this was done, by taking the like 
Original Writ out of Chancery , as was ufed for 
the County Court, but made returnable before 
the Juftices of his Majefty's Court of Common 
Pleas at Wejiminfier j the. very iffuing of the 
• Writ, fuppofes the Caufe of Aftion to be above 
forty Shillings, and alfo that the Court ought 
not, or rather, that it is beneath the Dignity of 
the Court to take Cognizance of any Thing un- 
der ; and it feems that much of the Method of 
the PraAice of the Cotmty Court was taken up 
by this \ for Inftance, at this Time the old Law 
of Frankpledge *f as eftablifhed by King Alfred^ 

ftiU 
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* It is obfervable that though the Law of Frankpledge 
Is (Hfuled as obfoletc ; yet it was never legally fet aiide : 
tiierefbre the Summons grounded on the Plaint in the 
County Court very reafonably continues the old Forfli, ^ix* 
Berks, H 'wit, W#E. E/^; Sheriff of the County a/prejaid. 
To the Bailiff of the Hundred rf O. Affi/ ,R.S. n^ Bailiff 
jointly and federally greetings Becaufe A. B* Btmy Courf held 

for 

4 
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ftill prevailed in all the Kingdom; and therefore 
the Original was framed in purfuancc of it, and 
FleRges to frojecute ufed to be returned there- 
on- Now the Method of procuring this Ori-^ 
ginalv42i%y by making a ihort Note to the Curfi^ 
tor of the County, which Note was called a Pra^ 
cipe^ or Pone. Thefe were varied according to - 
the Nature of the A5lioni znd four Defendants, " 
and no more, were to be inferted therein : Anc^ ♦ 

upon this, the Curfitor made out the Original^ 
and gave it to the Attorney ; under Seal. The 
Original in Gate run thus : 

CHARLES, hy the Grace of God, &c. to 
the Sheriff of Berklhire, greeting. If A. B, 
makes you fecure to profecute his Claim y then put 
C-D. late of WsintzgCy in your County, Teoman^ 
hyfure andjafe * Pledges, that he be before our 
' Jujiices at Weftminfter, in eight Days of St. 



for the County afore/aid, complains againft C. D. of a Pisa 
ofTrefpafs on the Cafe ; and hath found Pledges of profecu- 
ting and fo forth, Thsrefort I command you and each of you 
thai yom funtmon^ &c. 

* Pledges.— P/rfiV dicuntur Ftrfoma ffd fo obligant ad 
JfoCf ad qufid qui eos mittit tenebatur. The Reafon of thefe 
Pledgee i& fet forth in the Writ, and they itied to be 
aftually found, and ftand Securities to anfwer the Fine j 
and alio fach Cofb and Damages as the Defendant or 
Tenant Ihould be put to in all Perfonal or Real Aftions^ 
Afterwards they were only found in Real Aflions ; but as 
thefe came to be difufed, they were, and are now, become 
feigned Pledged, and ufed only as Matter of Form, to 
agree with the Writ, and fignify now nothing, unlefs to 
ifaew what the Pra^ice once was. It is faid, that if the 
Plaintiff was a poor Man, and Could not find Pledges , he 
pledged his Fsnth, and then the Writ run, *' If A, B, fiaJl 
** make you fecure to profecute bis Claim by his Faith, be^aufe 
h is poor f S hen put f &c." 

C 2 Hilsi;y 
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Hilary, to anfwer to the /aid A. h. in a Plea^ 
that * whereas the /aid C. D. on the loth Day 
of December in the Jeccnd Tear of the Reign, 
&c. (fo on, reciting the whole Complaint or 
Declaration in the Writ) to the Damage of the 

/aid K,Ti. 30/. and have you there the Names 
of the P ledges y and this Writ. H^itne/s Our/elf 
aty Sic, 

The Original, we obferve, was twofold; 
firft, for the Sheriff to take Security from the 
Plaintiff to profecute his Suity /ifecerit te/e- 
curtimy ^c. and then to put or fummon the 
Defendant, tunc pone, C. &c. nor indeed could 
the Sheriff even fummon him by good Sum- 
moners , (as the Method then was) except the 
Plaintiff had firfl indemnified him by giving 
good Pledges, that his Claim was juft as the 
Words of the Original did import, viz./i A. B. 

fecerit te/ecurum de clamore /no fro/equendo tunc 
Summoneas C. D. per bonos Summonitoresy &c. 
which fliews what excellent Provifion the Com- 
mon Law made to prevent frivolous, vexatious, 
and groundless Suits ; nor was it lefs careful in 
fecuring a Man's juft Right and Property; 
and this was taken up by the Courts of King's 
Bench and Common Pleasy from the general Law 



• In the Original, the Complaint, or Declaration^ is 
fully fet forth, that the Defendant might know the 
Caufe of jSSiion ; but in the King's Bench it ia fet forth 
in the Bill filed, as that is the Original there, to which 
the Defendant, by the Bill of Middle/ex, was fummoned 
to appear and anfwer ; aud he being fuppofed to be al- 
ready in the Cufiody of the Marfoal, there was no Occaiion 
for any otl^er Addition : and we may fuppofe this is ftill the 
Reafon why no AdditiQK.\% given to the Defendant there, 
as it is done in the Commtfn Pleas, 

I of 
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of * Frankpledge^ then in Ufe, whereby all the 
Freemen in the Kingdom were formed into fuch 
admirable Communities, and Fellowfhips, that 
all the Members thereof were Pledges for each 
other, and rcfponfible for one another, as well 
in Cafes of private Debts and Contrafts, as for 
public Peace and Security ; and therefore no- 
thing could be bought or fold, but in the Pre- 
fence of two Vouchers, at Icaft, of the fame 
Hundred or Community ; by which you fee 
the Common Law aimed as well to prevent 
the committing of Wrongs, as the providing 
Remedies for Wrongs, when committed. And 
hence on good Reafon, Pledges de Frojequendo 
were introduced, and aftually given by every 
Plaintiff in this Court, on v his commencing 
every Suit, before the Defendant was fum- 
moned or attached to appear. 

The Original being made out, it was given 
* to the Sheriff to be properly executed, and 
retur^ned \ there was this Difference attended 
it : In % Cafey "Treffafsy Trover y and EjeSlment, 
an Attachment of the Defendant's Goods, by 
the Sheriff, was the firft Procefs on the Origin , 
fialy in which Cafes the Defendant was hurt; 
therefore here the Writ commands the Sheriff 
that he fliould take Pledges for the 'Defendanf% 



• Omnis Homo qui 'voluerit/e teneri pro lihcrOi fit in Plegio, 
ut Plegius eum haheat ad Jufiiiiam, fi quid ojfenderit, &c, 
was the Law of William the Couqueror. 

J It is from this, that the formal Beginnings of the 
Declarations in this (jourt vary as they do, for they fUU 
refer to this Pra<Sbce. For by the Declaration in Caje^ \3c^ 
it is faid the Defendant ivas attached to anfwer. And in 
Oebt^ Wf . it is thereby faid that the Defendant «iv<u fuiri' 
moned to anfwer, tfc . V. under Declaraticn, 

C3 Ap- 
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Appearance ; but in Dehty Covenant, Annuity y 
Account y Detinue^ and Repleviny the Sheriff be- 
gun by fummoning, or warning the Defend- 
ant to appear, in which Cafes the Defendant 
•was not hurt, in the firft Inftance ; and there- 
fore here there was no Command in the Writ 
for the Sheriff to take Pledges of the Defend- 
ant, but in every Cafe the Sheriff was direfted 
by the Writ to take Security from the Plaintiff 
to profecute his Suit. The Writ run thus in 
Cafe, l^refpafs, and EjeSlment : 

CAR. ^c. Vic, B. far tern. Si A. fecerit te fe- 
curum de clamorefuo profequend' tunc pone per 
' Vadios et Salvos Pleg, B. C. nuper de, i^c. 
quod fit coram Juji. nojiris apud Weftm' in 
Oft. &V. ad refpond* A. D. quare cum, ^c. 
(vel quare Vi et Armis, '^c. ad dampnum, 
i^c. ut dicit Et habeas ibi nomina Pleg' et hoc 
Breve. Tejie, &c. 

And in Debty Covenant^ Annuity, Account^ 
Detinue, and Replevin, the Writs were thus, 
. t^iz. . 

CAR. &f<r. Vic. 'R.faVtem. Precipe C. D. nuper 
de, i^c. quodjujie, iSc. reddat A. B. 50 lib. 
quas ei d, bet et injujie detinet ut dicet Et niji 
fecerit et prad' A. fecerit te fecurum de cla^ 
morefuoprofequend'tuncSummoMSisperhouo^ 
S\3mmonitores pr^ed' C. quod fit coram JuJi. 
nojiris apud Weftm' in Oft. &c. oftenfurus 
quare non fecerit Et habeas ibi fum' et bo^ 
Breve^ Tefte, ^c. 

Only 
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Only m ^Covenant it ^ziy\md teneaty &?r. . 
Conventipnem, 6r^. And in Replevin, quod 
jufte etftne Delatione Repkgiari fac' A. &c. 

Howler, notwithftanding this, the Sheriff 
ufed'to take Pledges in Deity isfc. for unlcfs he 
did, it was thought there was not fufficient Au- 
thority from the Return to warrant any further 
Procefs. In neither Cafe originally was the Body 
of the Defendant arreted, fo tender was the 
Law of a Man's Liberty.; unlefs the Sheriff 
returned Summoneri feci in Trefpafsy 6fr. and 
the Defendant did not appear, then the Court 
awarded a Capiasy or a DiftringaSy as they 
thought fit ; and in Debty (s?c. the Court 
awarded an Attachment and Diftrefs infinite: 
but when the Sheriff returned Nil habet on the 
Original^ then the Capias was awarded even in 
Debty and fo on to the Alias ^ Pluriesy and 
then to the Outlawry y on Non eft inventus re- 
turned on thefe Writs. 

We may obfcrve that thefe Proceffes were 
pnly to enforce the Defendant's Appearance, 
and iflued on his Contempt in not appearing, 
on being fummoned ; for if the Defendant ap- 
peared after an Attachment or DiftringaSy his 
Goods were thereupon difcharged by the Court ; 
and if he was arrefted on the Capias y he could 
Xue out a Writ of Mainprize. 

$ut when thofe real Pledges came to be 
difufed, the Sheriflf afterwards ufcd to return 
the Original of courfe, thus : 

f John D/)e 
Pledges to profecute < and 

I. Richard Roe. 

^. C 4 The 
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^be within named CD. hath nothing in my 
Bailiwick whereby to Jummons him. ^he 
Anjwer of K.Q. E/qi Sheriff. 

Upon which it was carried to the Filazer of 
the County, for fuch further Procefs to be 
made out thereon as was required, either to 
. arreji the Defendant, or fue him to an Out- 
lawry ; and then the Original was filed by the 
Filazery with the Cujios Brevium^ for a Tefti- 
mony that the Court had a Jurifdidrion to take 
Cognizance of the Matter therein ; for upon 
filing the Writ, the Court became poffeffcd of 
the Suit. 

But ftill the more ancient Praftice was, (be- 
fore thefe common or feigned Pledges became, 
abfolutely in Ufe) that when an Original was 
fued out againft a Knight, Efq ; oi^ Gentle- 
man of Worth, who had fufficient Lands or 
Tenements in the County,, for the Sheriff ftill 
to execute the Original^ by fummoning the 
Defendant ; for if it was returned of courfe by 
Nilhaiet as above, the Defendant might have 
brought his Aftion againft the Sheriff for ^if- 
ablinghim in hisEftate. And l( Pledges were not 
found to the Sheriff, by the Plaintiff (or in the 
Chancery before upon taking 6ut the' Original, 
which ufed often to be done for Expedition) yet 
they might be found afterwards in the CoiH-t 
wherein the Writ was returnable, rather than the 
Writ Ihould abate for want thereof. And but 
of late Years, notwithftanding the Difufe of 
real Pledges, if thefe common or feigned Pledges 
were not returned by the Sheriff, upon the 
Original, it was Error, and the Defendant 
might plead it in Abatement. How was this 

con- 
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confonant to reafon ? Severe Praftice indeed ! 
But this, though late,' was remedied in JS^»- 
ton V. May/eret aV PaJ. 16 Car. i. 

On the Difufe of real Pledges, a new Method 
of Praftife was introduced ; for the Method 
of firftfuing out, and executing, or even get- 
ting the Original firft returned of courfe, came 

^to be dropped ; and for Eafe and Expedi- 
tion, the Praftice came to be, for Attornies to 
make out a Praecipe for a Capias, which the 
Filazer, as now, made out, and afterwards, at 
his Leifure, entered the fame upon a Roll 5 
which Roll, at the End of the Term, he de^ 
livered to the Curfitor, who thereby made out 
the Originals to warrant fuch Capias's all at 
once J and giving them to the Filazer, he filed 

* them with the Cufios Brevium, which Prafticc 
is ftill ufed ; fo that the Original is, now, be- 
come a meerufclefs, and as it is prefumed, an 
unneceflary Procefs, unlefs confidered as a 
Procefs fued out, and filed, meerly to give 
the Court a Jurifdiftion to hold Cognizance 
of the Matter therein, which certainly was not 
the only End and Intent of it. 

An Outlawry, originally, was not ufed in 
Civil ASlions ; for in the Reign of that ever 
. memorable, great and good ^m^ Alfred, and 
until long after the Conoueft, no Man was 
outlawed but for Felony^ the runilhment where- 
of was Death -, and therefore an Outlaw was 
laid to bear Caput Lupinum, becaufe any Man 
might kill him, he being out of the Protec- 
tion of the King's Laws, as he might kill a 
Wolf, which was then efteemed the moft per- 
nicious Animal that infefted the Kingdom. 

Ut. 
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Vtlegatus et Waiviata Capita g^rmt Lupin^^ 
qua ah omnibus impune poterunt amputari ; me^ 
rito enim fine lege perire debenty qui Jecundum 
legem vivere recujant ; alfo utlage pur felonic 
teigne leu pur loup, et eji criable IVoolferjbered^ 
pur ceOy que loup eJi beaft bay de touts gents^ et 
de ceo en avant lift al afeun de le occire or feor 
■ del loup, dont cufioms Jolv^it leu avoire dun man 
del countie pur tbajcun tefte de utlage et de loupy 
.&CC. i. e. an Outlaw for Felony holds the Place 
of a Wolf, and is called Wolf-head, becairfc 
that, as a Wolf, he is hated of all Men, and 
becaufe it is as lawful for any one to kill him, 
as he might a Wolf; of whom it is faid, that 
it was the Cuftom to have of the Sheriff of the 
County, as a Reward for each Head of an 
^Outlaw, and a Wolf, &?r. Wingate iays a' 
Mark, which was then a great Piece of Mo- 
. ney, and confcqucntly a confiderable Rewards 
.Therefore, confidering it was not only lawful, 
but meritorious to kill an Outlaw, there is no 
Room to wonder why it was then common 
for Outlaws to fly to the Woods for Shelter, 
fome of whom, as Robin Hoody and others, 
have tranfmitted their Names to Poftcrity by 
their Audacioufnefs. In BraSfon's Time it was 
refolved, that Procefs of Outlawry Ihould lie 
in all Aftions that were Vi et Armis. By the 
Stat* 13 Ed, I. it lies in Account; and it was 
not until the Beginning of the Reign of Ed. 3. 
that it was refolv%d, " I'hat for avoiding In- 
" humanity and Cbrijlian Bloody it Jhould not be 
" lawful for any Man, but the Sheriff y 'to put 
" an Outlaw to Death, though it was for Felo- 
" ny.'* By 25 Ed. 3. c. 17. it lies in Debt^ 
Detinue, and Replevin ^ and by the 19 Hen. 7. 
the like Procefs lies in Cafe, as in Trejpafs ; fo 

that 
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that an Outlawry is now grounded on an ori^ 
ginal Writ in every Circuniltancc* But Pro- 
cefs of Outlawry, being to put the Defendant 
out of the King's Protcftion, and by which 
he forfeited all his Goods, and was imprifoned, 
and loft the Profits of his Land ; great Care 
was foraierly taken that no Peffon (hould be 
outlawed without fufficient Notice, and there- 
''fore it was, that three Capias's Ihould ifllve, 
before there fhould be Procefs of Outlawry^ 
i. e. the Capias^ Alias, and Pluries. Thus when 
a Capias iffued upon the Return of the Origi- 
nal, and that Capias was returned Non eft inr- 
'ventu:>, the Alias iffued 5 and upon Ncn eft inr- ^ 
^entus returned on the Alias, the Pluries if- 
fued; and upon the Return thereof, Proccls . 
of Outlawry iffued. How far this L.aw was 
abufed, may be imagined by the * Stat 6 tL 
8. that no Man flsall be outlawed before he is 
proclaimed in the County wherein he livei, or di^ 
laft live; and by the 31 Eliz. c. 3. that the 
Sheriff is to make three Proclamations, the firft 
in full County, u e. at the Shcriff*s "Tom, the 
fecond at the Sefftons, and the third near the 
Church Door where the Defendant lives, 

Thefe three Writs now, arc made out all at 
once by the Filazer, and returned of c&urfe by 
the Attorney himfelf, merely as introductory 
to the Procefs of Outlawry, without any Sum- 
mons or Notice to the Defendant, otherwife than * 
by the Proclamations. But, in fhort, an Out^ 
lawry in civil Attions is only neceffary ag^infl: 
a Man of Worth, where it may fcrve to com- 



* It is prefumed this Statute gave iliic to the Writ 
of Proclamation. 

pel 
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pel his Appearance, in order to get Judgment 
and Execution. 

It is to be noted, that the Court of King^s 
Bench cannot proceed to Outlawry^ hut by an 
Original out of Chancery^ returnable therein. 

And here one Thing remains to fpeak of 
relating to this original Writ, and that is, with 
rcfpcft to Fines upon Originals. 

Sir Matthew Hale tells us, . That before 
and until the Reign of King John, Fines ufed 
to be impofed pro ftultiloquiOy from whence 
arofe thofe common Fines pro pulchre Pla- 
' citando. As the firft were impofed in order 
to enforce Plainnefs and Perfpicuity in our 
Pleadings, fo the laft were no other than 
Fines impofed by the Court for Profit; and 
oftentimes confiderable Sums of Money, Hor- 
fes, or other Things were given to obtain 
Jufticej and he gives us an Inftance, inter 
Placita incerti Temporis Regis Jchannisy the 
Men of Tarmouth againft the Men of Hajlings 
and Winchel/ea, wherein it is faid, " Afferunt 
Domino Regi tres Palftedos et Jex Ajlurias Na-- 
renjes ad Inquifttionem hahendam per LegaleSy 
■(^c. and that frequently the fame was done, 
and oftTen accounted for in the Pipe-Office un- 
der the Name of Oblata. 

But this was in part remedied by King 
John and Henry the Third's Charters, NulH 
vendemus Jufticiam vel Rellum. However, 
Fines upon * Originalsy being then become 

certain. 
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* It has been obferved, that there were Originals i{- 
fqed out of Chancery long before the Common Pleas was 
fevered by M- Ch, for even in tlsc Cou^rtv Courts^ if the 

Pebt 
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certaiiii hare continued to this Day ; and 
though it is uncertain when thofe Fines arofe, 
yet it is certain they were to purchafe the 
King's Favour or Leave to profecutc in his 
Courts^ rather than in the County or Hundred 
Courts, or the Courts of their Lords i 4nd they 
became ('tis faid) a confiderable Profit to the 
Courty feeing, that if the Debt or Damages 
Ipecified in the Original exceeded 40/. a Fine 
of a Mark was to be paid to the King, and fo 
proportion ably for a larger Sum. But if wc 
confider the Value of Money, and that no Fine 
was paid for a Sum under 40/. it will not ap- 
pear to have been fo oppreflive, at that Time, 
as it does at prefent, for 40 /. then, I fuppofe, 
was as much as 200 /. is now j and yet the fame 
Fine ftill remains to be taken in Debt^ £5?r. 

Originals on Precipe's quod reddat were the 
moft common Writs upon which thofe Fines 
ufed to be taken (the Sum therein being af- 
certained) at the Beginning of a Suit ; bur 
Fines uppn Trefpaffes, tfr. were according to 



Debt was above 40 /. there always i/Tued a Jufiicies to t3i« 
Sheriff to enable him to take Cognizance of it ; which 
Jufiicies was an Original, And with refpeft to Lords of 
Courts, it was a Maxim among the Nerniansy That no em 
could hold Flea of Lands ^without the King*s Patent y nor 
Plea of Debt abo<ve 40 s, nMithout the King^s Writ, The King's 
Writ was the Original iffiied by the Chancellor, who had 
the Cuftody of the Seal of the Court, both for Writs 
and Patents ; which, originally, were formed by him. 
And from what is obfcrved by Sir M, Hale with refped 
to Fines, until the Reign of King John, it is not unrea. 
^able to fuppofe that even in the King's Court, before 
M. Ch,, in Ci*vil Caufes, they proceeded by Original out 
of Chancery, upon which OrJginal, thefe Fines ufed to 
be taken. 
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the Damages in the Judgment, which Fine the 
Court fct and levied by Capiatur in the Judg- 
ment, which was entered up accordingly, Et 
PncdfSlus defendens Capiatur. And this was 
in all Cafes, where the Plaintiff declared for a 
Thing done Vi et Armis \ but by 4 Cff 5 /iT, 
&f M. this Capiatur Fine in TCrefpap^ Eje£l^ 
menfy AJfaulty and Imprijsnment ^ is taken away, 
and in lieu thereof 6 j. Z d. is to be paid to the 
. Prothonotary at the Time of figning the Judg- 
menty which he allows the Plaintiff again in his 
Cofts. 

From hence it was, that all Matters of Debt 
might be put in the fanrie Aftion, becaufe 
the Fine upon the Original could be taken 
in Proportion to the Sum demanded; bat 
Debt and T^rejfajs could not, for the Fine in 
Trefpajs was to be in the Judgment, and to 
be fet by the Court: and from this arofc z: 
Diftinftion between Anions, and how they 
were to be feparated. 

After the 13 Car. 2. Praecipe's. j/i(?^ reddat 
began to be laid * afide in Debty on purpofe 
to avoid paying this Fine-y for it became the 
Praftice for Attornjes to make out Inftruftions 
' for a Capias claujmn fregity with an Ac etiam 
in Debty for as much as it was (according to 
tJiat Statute) inflead of a Precipe quod reddat ^ 
and this is the prefent ufual Praftice ; fo that 
thefe Fines are not paid now, but upon Special 
Originals. As when an Original oxy a Precipe 
quare Claujum fregit with an Ac etiam in Debt 
is fued out, and Judgment is (igned thereon 



I I II I I ii r ' ■!' Il l t »* 



* The. Reafon why Originals were laid afide, fee 
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by Default. Now this Judgment is not war- 
ranted by that Original-^ the Writ being in 
^rcfpafsf and the Judgment in Debt-^ and . 
therefore, in this Cafe, if a Writ of Error is 
brought, the Plaintiff muft purchafe a New 
Original to warrant his Judgment according to 
the Nature of it, which is in Debt 5 and 'tis 
upon this Special Original the Curfitor takes 
the Fine ; for if not fo warranted, the Judgment 
may be fet afide for Error, But in cafe no 
Writ of Error is brought, then no fuch Sfeeial 
Original is filed, and confequently the Fine is 
avoided ; as it is if the Caufe is tried upon 
iuch Claufum fregit^ and a VerdiH has paffed, 
for then it is helped by the Statute of Jeo faille^ 
and no Error lies. In many other Cafes a Nevi 
Original is ncccflary. 

Now when wc confidcr the Nature of thcfc 
Beginnings of a Suit, that is, the Bill which 
IS fitppofed to be filed in the Kings Bench, and 
the Original which is Juppojed to be fued out, 
returned, and filed in the Common Fleas, and 
the formal Parts of our Pleadings which de- 
pend on each of them ; when, I fay, we con- 
fider the Obfcurity that appears therein, wc 
conclude, that though thefe, and the formal 
Parts of the fubfcquent Proceedings, depend- 
ant on them, might in ancient Times have 
been ncceflary and material j yet that at this 
Tinni<^ they arc become ufelefs and unncceflary, 
and almoft unintelligible Forms ; and that what 
were then introduced for Conveniency, are now 
antiquated as to their Ufe. And yet thefe are 
continued as Things wonderfully material, and 
with much Exaftnefs followed, though on<? 
may venture to fay, (as it is very certain) thar 

they 
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they only ferve to fwell the Bulk of the fub- 
fequcnt Proceedings, and verf unncceflarily 
increafe the Expence of a Suit, if no other 
Inconveniencies depended on them. 
. For with refpeft to the Bill fuppofed to be 
filed in the King's Bencby it is thereby afferted 
that the Defendant is in the Cujiody of the Mar- 
fhaly i^c. which is fi6titious; alfo that Pledges are 

N given by the Plaintiff to profecute, &f^. which 

,is altogether as untrue ; nor does it appear that 
ever any Procefs iflued requiring Pledges^ or 

c^ that ever any Pledges were really found in this 

Court, yet with thefe the Declaration is con- 
cluded, and the Memorandum at the Beginning 
of the IJfuey with the Imparlance before the 
Plea, &f^. depend on, and refer to it, as moil 
of the fubfequent Pleadings do in fome Re- 
fpedt or another. And yet what is this Bill 
but a mere formal Thing grounded on Fiftion, 
and full of Falfities, and which is, indeed, 
never filed but of Neceflity ? For the^ Statute 
of J eo faille helping the Omiflion o( filing and 
continuing it on the Roll, if there is no Writ 
of Error brought, there is no Bill filed, (un- 
lefs againft * Prifoners, or Attornies and Offi- 
cers 



* The filing a Bill againft Prifoners^ in the Manner as 
it is now done, is in no Refpeft agreeable to the origi- 
nal Ufe of it ; for this is not done till after the Defend^ 
ant has been imprifoned by virtue of a Procefs fubfequent 
to a BilVs being fuppofed to be filed, and not till when 
the Plaintiff <?omes to decide, which fuppofes an Apptar- 
ance likewife to that BilL And how great is the Hard- 
Ihip upon thefe poor People that this is fufFered! As 
Pr&bneis, .they merit fome Mercy ; but inftead of this, 
they ai'C burthened with greater Cofts than ever, for in- 
ftead 
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ccrs of the Court; and in cafe a Writ of Error 
is brought, fuch a Bill may be filed at any 
Time before Errors are affigned. But is it 
not ridiculous to think, that a' Judgmeilt fhould 
be fet afide for Error ^ for want of fuch a Piece 
of Formality ? What is the Intent of it, that 
makes it fo neceffary? Why, it gives the ^ 

Court it's Jurifdidion ! 

r 

And with refpeft to the Original out of 
Chancery^ (which is faid to be fued out to war- 
rant the Capias in the Common Pleas^ as th<? 
filing the ^///warrants. the Bill of Middlefex in 
the Kings Bench) is it not juft fuch another for- 
mal, ulelefs, and unneceffary Procefs, which 
draws after it many Inconveniences, and for- 
mal Matters in the fubfequent Pleadings ? Does 
it not create an extraordinary Charge for the 
Capias ? is not the Fine^ when taken, an un- 
neceffary Expence? They are in themfelves 
evidently unneceffary, becaufe we often do 
without, and indeed never //<? a Bill. or a Spe^ 
cial Originals but in Cafes )srhere they are par- 
ticularly required, or purely to increaje the 
Cofts of the Defendant* Do not thefe Pro- 
ceedings render the Beginning, of a Suit ob- 



ftead of one 5/7/, they are faddled, I may fay, >\'itli no 
lefs thanyb«r: for inftance. When a Plaintiff comes to 
declare againft a Prifoner, the Bill is filed on Stamps, and 
a Copy (that is, the Declaration, which in this Court is 
received as a Copy of the JSillJ on Stamps ia to be deli^uer- 
W to him in Cuftodj, another on Stamps to be annexed to an 
Affidavit for him to give a Rule to plead on. One may 
wonder at the Necefuty for all this, but fo it is ; and with 
reipeft to the Cofts to the Prifoner, it is in Efte(^ a^ fo 
jBiany Bills againft him. 

D fcure 
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fcure and difficult? Or, to fpeak paradoxi- 
cally. Is not a Suit almoft always ended be- 
fore it is begun ? For Judgments are generally 
firji obtained, before the Suits are thus formally 
begun ; and then (fometitnes) let afide for not 
being fo* Befides, when a Judgment is figncd, 
which requires a Special Original to warrant it, 
and that Original is not made out and filed in 
due Time, which is very often the Cafe, there 
muft be a Petition to the Majler of the RMs^ 
and an Order drawn up upon that Petition, 
which Order muft be entered and filed, evea 
for Leave for the Cu.rfitor to make it out; by 
which we fee how Proceedings may be en- 
larged, and Cofts m^^ltijlied, ror what, at this 
Time, may juftly be deemed the moft ufelefs 
and unneceflary Proceedings in a Suit imagin- 
able. 

'Tis true, it may be faid, that without fuch 
a Bill filed, or prefutned to be filed in the 
Kings Bench y the Court has no JurifdiAion to 
proceed in the Caufe ; and without fuch an 
Original fued out, and filed, the Common Pleas 
has none : fo that the two greateft Courts of 
Law in the Kingdom, wherein Right and Jiif- 
tice is to be adminiftred to the Subjefts, muft 
continue to owe their Authority to meer For- 
mality and Fiftion, when it may be very eafily 
remedied, and foch unneceflary Things fu- 
plied, by only declaring the Bill of Middlefex or 
Latitat in the one, and the Capias in the other, 
to be the original and leading Procefs; and 
thcn^ the formal Proceedings depending on the 
Bill and Original, with all it's Obfcurity, would 
fall of courfe, the Foundation being removed. 
And thus the Beginnings of a Suit would be 
rendered eafy, plain, and fignificant. 

Having 
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Having thus far treated of the Commence- 
ment of an Aftion in each Court, in the Man- 
ner they were formerly and are fometimes 
now ufed, in order to explain and render more 
intelligible the formal Parts of the fubfequent 
Pleadings that depend on, or relate to them % 
it may here be ufeful to fet forth and examine 
the . Forms of the FroceiTes or Writs them- 
ieliresy as were, and are now in ufe, that the 
Changes made therein may appear. And firft, 

S)f tije HSfllt or 0|f0fnaf, fit t&e l^fns'jS 

The Bill, when filed, runs thus : 

Hilary Term in the ad Year, fefr. 

Middlefex, IT. A. B. complains of C. D. being 
in the Cuftody of the Marjbal of the Marfhal*- 
fea of our Lord the King, before the King 
bimfelf for this, to wit, That whereas the 
faid C. on the ' ■ ■ "Day of 6f r. (fetting 
forth the Complaint as in the Declaration, 
and concluding) and therefore he brings his 
Suit^ (^c. 

c John Doe 
Pledges to profecute, < and 

C Richard Roe 

It has been obferved why the Defendant was 
faid to be in the Cuftody of the Marjbal-, but 
it may feem odd, why Pledges were indorled 
upon this Bill, feeing no Proccfs iffued to re- 
quire them. To folve this Difficulty, it may 
be alledged, they were brought in ufe from 
the general Law of Frank-pledge, and were 

D a bor- 
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borrowed from the Gotrnty'SLndi Hundred Courts *, 
and this Court firft introduced tnefe feigned or 
formal Pledges, in order to agree, in: fame 
Refpe6t, with the PratSticc of the other Courts, 
wherein they were really found ; or father to 
agree with the original Writ in the Common 
Pleas, which they firft -made ufeof. On filing 
this 5///, the chief Cleric's Proccfs iffued, for 
the Defendant to appear* thereto, whicbPfa- 
cefs we now call a Biil .pf. Middkfeic; jxpi: xq- 
mains yet the fame in Form, except as to the 
Return, the Ac etiam, and the Englijb .^q^xaqq. 

CDe idm of ^imtttx. 

Middlefex, ff. ^e Sheriff is commanded^to Hake 

C. D. if he may befoun^in his Bailiwick, and 

keep him fafely, Jo that he niay have his Body 

' before our Lord the . Kins:, :.on ---— ~— next 

after * ■ wbere/oever our /aid Lord 

the King Jhall then be in England, to^ anfwer 
to A. B. of a Plea of ^refpa/s, and that he 
have then there this precept. 

By Bill. (Chief Clerk's Name.) 

This Procefs was direfted to the Sheriffs as 
the.proper Officer to execute the King's Writs ; 
for though the Defendant either was, or was 
fuppofed to be already in the Cuftody of the 
King's Marjhalfea, or Steward of his Houftiold, 
yet as that Officer's Jurifdiftion extended thro' 
the whole County, where his Majefty was, the 
Sheriff yr2is, notwithftanding, the proper .Offi- 
cer for executing this Procefs, and to have 
the Body wherejoever he Jhould be at the Rer 
turn-, and on this Procefs, (being the firft af- 
ter the Commencement oC the Suit) the De- 
fendant 
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Tendant was arrefted or jummoned to appear j 
but if he was not found before the Return 
thereof, then on Kon eft inventus returned by 
the Sheriff, an Alias Bill iffued ; and after' that 
a Pluries Bill. But if the Defendant lived.jiot 
in that County where the Court lay, then the 
•Ji^^//^ returned thp Bill of courfe, thus : 

The within-named C. D. is not found inmy Baili^ 
wick. 

And then, upon filing the Bill, the Plaintiff 
was at Liberty to fuc out a Teftatum Bill into 
any other County, where the Defendant wa$ 
fuppofed to be ; and after that an Alias, and 
Pluries Teftatum Bill. This Teftatum Bill foon 
gained (as before obferved) the Name of a 
Latitat, and runs thus : 

d)e CeRatum 'Bfll, ot Hatftat 

CHARLES,^;^ the Grace of God, of, &?r, 
' to the Sheriff of B. Greeting. Whereas we 
lately commanded our Sheriff of Middlefex, 
that he fl^ould take C. D. if he might be found 
in his Bailiwick, andfafely keep him^ fo that 
he might have his Body before Us, on ■ 
(the Return of the Bill exaftly inferted) 
to anfwer to A. B. in a Plea ofTrefpafs \ And 
whereas Our f aid Sheriff cfMiddltitx, at that 
Day, returned to us that the aforefaid C. 
was not to be found in his Bailiwick, where- 
upon^ on the Behalf of the faid A. it is fuffi- 
aently attefted in our Court, before us, that 
the faid C. doth run up and down, and fe- 
crctes himfelf in your County. Therefore we 

D 3 command 
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iommand you, that you take tbejaid C. if bt 
may be found in your Bailiwick^ and fafely 
keep bimy fo tbat you may bave bis Body before 
us at Wcftminfter, on next after 

to anfwer to tbe faid A. of tbe 

- Plea aforefaidy and bave you tben tbere tbis 

Writ. Witnefs at Wcftminftcr, 

tbe 'Day of in tbe Tear of 

cur Reign. (Chief Clerk's Name. ) 

This was the ancient Fornn, and it ferved 
in all Cafes, as the Bill of Middle/ex did, with- 
out ever exprefling any Catife of A£liony ])ut 
only by 'Trefpafsy until the 13 Car. 2, c. 2. 
which enads, That no fFrit of Tre/pafs Jbould 
hold the Defendant to any Bail, &f r. a^ further 
than an Appear ant ey unlefs the true Caufe of 
Anion was exprejed in the Writ. So that then 
in order that thefe Writs Ihould cxprefs the 
Caufe of Aftion, as the Common Fleas Writs 
did J they begun to ufe the Ac etiam BilU af- 
ter the Words of a Plea ofTrefpafs. And this 
was untruly faid to be fecundum Confuetudinem 
Curiae noftr^e coram nobis exbibend\ to exprefs 
the Caufe of ASiofiy ai>d thereupon hold the 
Defendant to Bail j as in a Bill of Middlefex, 
thus : *' ^nd alfo tiTa Bill of tbe faid A. againft 
tbe faid C. to be exhibited according to the Cuf^ 
Tom of the Court of our faid Lord the King, be- 
fore the King himfelf for ao /• upon Fromife^ 
or 20 1. Debt, iSt. And in a Latitat y thus: 
" And a^o to a Bill of tbe faid A. againfi the 
faid B. to be exhibited according to the Cujlom of 
our Court before Us for 20 1. upon Promifey^ 
^ or 20 1. Debt, &?ri as it was, for the Ac etiam 
varied according to the Nature of the Aftion. 

2 But 
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But abeut the Year r> it was contrived 

for the Eaje of the Subject, and for expediting 
Juftice, as it was calledy to put the Bill of 
Middlesex and the Latitat into one; io that 
the Defendant might be taken on the Latitat 
in any County, without firfl fuing out a Bill of^ 
Middlejex ; and this was done by only fuppo- 
fing a Bill of Middlefex had iffued, and was re^ 
turned ; and upon this the Form of the Latitat 
came to be altered to what it now is, viz. 

ANN, hy the Grace of God, ^e. "To the Sheriff 
of B, Greeting. PFbereas we lately commanded 
our Sheriff of Middlefex that he Jbould take 
CD. if he might be found in his Bailiwick^ 
andfafely keep him, fo that he might have his 
Body before Us at Weftminfter, at a certain 
Day now paft, to anfwer to A. B. in a Plea^ 

For as die Bill of Middlefeit was not, but wa$ 
only fuppofcd to be, fued out, it was impoffi- 
ble to inlert in the Latitat the very Return of 
it, as ufed to be doncj and therefore the 
Words, at a certain Day now paft y were intro- 
duced to fupply the Return or the Bill of Mid^ 
dlefex fo fuppofed to be fued out. 

Oae would reafonably have imagined, that the 
Courts at Weftminfter, in order to eafe the Sub-^ 
jefl, and to expedite Juftice, might have fchemed 
but a more eafy Method, than thus putting thefe 
two Writs into one, as they might have order- 
ed the Bill of Middlefex to have run into every 
County* and have fupprefled the Latitat; and 
it might have been called a Bill of Berk/hire, sl 
Bill of Oxford/hire, i^c. as well as a Bill of 
Middlefex. Is it not; the King\ Procefs, and 

D 4 every ; 
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every County under his . Jurifdidtioh ? Or they 
might have fuppreffed both the Original Bill 
and Latitat^ and kave eftablifhed it as a ge- 
neral Procefs for the Commencement of a Suit. 
" This would have rendered the Beginning of a 
Suit fonncwhat more intelligible : but now, 
whenever a Latitat is fued out, (though it be 
the leading Procefs in every County, except 
Middlejex) two Things are firft fuppofed to 
have been done, which are, an Original Bill 
ingroffed and filed in the Office, and a Bill of 
^ddlefex fuedo'.it, returned, and filed likewife; 
and which, in fa6t, feldom or never are done. 
Before the Stat. 1 3 C 2. there was the greateft 
Abufe, that can be conceived, made of the Bill 
of Middlejex \ for thereby it was in the Power 
of any one Man to devour the Credit of 500^ 
by arrefting them, as was then the Praftice, on 
this Writ for large Sums ; and by never de- 
darings to avoid paying any Cojis to the De* 
fendant. It even became a By- word to fay, 
* ril bejlow a Bill of Middlejex onjuch a one, and 
this meerly to vex and difquiet a Man, or 
mifchievoufly to injure and hurt him : There- 
fore the Intent of this Statute was to prevent 
frivolous and vexatious Arrefts, by ordering, 
- ' that no more than 40 /. Bail Jhould be taken, un^ 
lejs the true Cauje of A£lion was exprejfed in the 
ii/'rit, (and this was done, as obferved, by the 
Ac etiam, or elfe they muft have had Recourfe 
to Ofiginals out of Chancery again) and alfo by 
fubjefting the Plaintiff to pay Cofts (for not 



* This was a Complaint made, I find, in the Time 
of 0/;Wr's Ufurpation, as a Thing that had been long 
in Pradlice : how long before is hard to fay ; but it is very 
evident that it continued until the making of this Statute. 

declaring) 
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declaring) to the Defendant on his figning a 
Non frosy which the Defendant could not do 
before. ' * 

But this Statute wai not attended with it's 
defired EfFeft and Pefign, nor did it remedy 
thofe Evils the Aft complains of 5 for it was 
as eafy to infert an Ac etiam *, where there was 
no true Caufe' of Aftion at all, as it was to 
arreft a Man before any Ac etiam was ufed ; 
for nothing more was required by this Aft 
than that the Writ ftiould exprefs the Caufe of 
Aftion : So that the Abufe ftill continued, and 
it was not remedied until that excellent Statute 
of 12 Geo, I. 

By the 12 Geo. i. it is ordered, ^hat the 
Plaintiffs to holdmthe Defendant to Bail, mufi firfl . 
make an Affidavit of his Deity which muff be 
Jwornto he 10 1, or above y and thereby Jet forth 
his Caufe of ASfion 5 and if nofucb Affidavit is 
made and filedy the Defendant is not to he ar-- 
rejiedy but to be ferved with a Copy of the Pro- 
cejsy under which is to be an Englifli Noticfs 
declaring the Intent of fuch Service. And this 
made great Alteration in the Ufe of thefe Pro- 
cefles, viz. That where an Affidavit of the 
Caufe of Aftion is made and filed, the Writ 
is made out with an Ac etiam as ufed to be» 
and the Sum fworn to is indorfed on the Back, 
that the Sheriff may know for what to take 
Bail ; but if no Affidavit is made, the Defen- 
dant is not to be arretted, but to he Jerve'd 
with a Copy of the Procefs only : in which Cafe 



* The only Check upon the Plaintiff, from ftill purfu- 
ing this iniquitous PraiUce, was his being fubject to pay 
Coils for not declaring in due Time ; which Cofts at this 
Time, was about los, only* 

the 
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the Writ is mack out without any Ac etiam^ 
and the following Englijh Notice is^fubjoined. 

CD. you are Jerved with this Procefsy to the 
Intent thai you nu^^ by your Attorney^ appear 
in his Majefty^s Court of King's Bench at the 
Return thereof being the Day of 
nexty in order to your Defence in this Anion. 

So that our Proceffes now are as follow : 

9 OBHI Of ^fHHIereji:, U)Deii baf lable. 

!^iddlefcx, to wit. ^he Sheriff is commanded to 
take C. D. and J. D. if they be found in his 
, Bailiwicky and that he keep them fafely^ fo 
that he may have their Bodies before our Lord 
the King at Weftminfter, ^» * Monday ;/^x/ 
after eight Days of Saint Hilary, to anfwer 
to A. B. in a Plea of ^refpafs -, f ^^d alfo to 

a Bill 
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* All Procefles and Writs in this Court are now made 
returnable at a Day certain ^ which before wcrfe made re- 
turnable on a general Return, ijuherefoevery tsfr. 

f There are a great many Niceties and curious Dif- 
ftinftions in the Writs in Pleadings in a Suit which often 
pafs unobferved. Here is one in the Ac etiam ; in the Bill 
it is. According to the Cufiom of the Court of cur f aid Lord 
the Kingy before the King himfclf; in the Latitat it is, 
According to the Cujlom of Our Court Before Us, The Bill 
is not iefted, but is fuppofed to be a commandatory Pre- 
cept ifTued by the King's Order, and iigned by his Chief 
Clerk, afligned to inroll Pleas before himielf. I'he LatHat^ 
and all the fubfequerit Proceffes, are te^d in the Name of 
the Chief Jujiice of the Court y who are fuppofed to be- 
come poifelfed of the Caufe upon the Sheriff's Return, and 
filing the Bill of Middlejex \fed an are, if not upon filing the 
Original BilL 

As 
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a Bill of the faid A. againfl: the faid C. to 
be exhibited according to the Cuftom of the 
Court of our faid Lord the King before the 
King himfelf, for 20 /. upon Promife j ' and 
that be then have there tbk Precept. 

By Bill, Lee. 

Indorfed on the Back, Bail by Affidavit affiled 
for 10 /• 

a O&fll of ^ftiDIefer. to&en not baflaUe^ 

Middlefex, to wit. l^be Sberiff^ 6?f . (it is the 
fame a3 the other, only the Ae etiam is omit- 
ted> and the Englijb Notice is fubjoined.) 
By Bill, Lee. 

C. D. Tou are Jerved with tins Pracefs^ to 
the Intent that you mciyy i^c. ut fupra« So 
likewife is made out the Alias and Pluries Bill, 
with or without the Ac etiam^ as for a Bill. 

9 Latftats loDtn bailable. 

GEORGE the Third, by the Grace of God^ 
fcfr. To the Sheriff of Berkfhire, Greeting. 



As the Caufe of A^ton is to be iWom to, according 
to the 12 Geo. i. and the Afida<vit \% to be filed in 
the Office from whence, and before, the Procefs iflues^ 
whereby the Caufe of Action muft be fet forth 5 ^^rt, 
whether Ac etiams are not become unnecefiary ? The 
Dillindiion is full enough, by indorfing the Sum fworti 
to, for holding the Defendant to Bail in the one Cafe, 
and omitting fuch Indorfemeni in the other. And the 
Caufe of Action is better fet forth by the Affidavit; 
befides, the Ac etiam Bill if refers to a fictitious 
Thiiig. 

fVbereas 
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Whereas we lately commanded our Sheriff' of 
Middlefex that he jhould take C. D. and R. 
R. if they might be found in -his Bailiwick^ 
nnd keep them fafely^ fo that- he Jhould have 
their Bodies, before Us at Wcftminfter, at a 
certain Day now pafty to anfwer to A. B. in 
a Flea of T^refpafs s and alfo to a Bill of the 
faid J. againft the faid C to be exhibited 
according to the Cuftom of our Court be- 
fore Us, for 20 /. upon Promife : And our 
faid Sheriff, of Middlefex at that Day returned 
to Usy that the afore/aid C. and R. are not 
found in his Bailiwick ; whereupon y on the 
'Behalf of the faid A, it is fufficiently atiefted 
in our 'Court iefore Usy that the aforefaid C. 
and R. do run up and down .and fecrete them^ 
f elves in your County. Therefore we command 
yoUy that you take themy if they may be found 
^in your Bailiwicky and fafely keep them, fo 
jhat you may have their Bodies before Us at 
Weftminftef, on Monday ne^t after eight 
Days of St. Hilary, to anfwer to the aforefaid 
A. of the Flea and Bill aforefaidy and that you 
have then there this Writ before W. L. Mans* 
.field at Weftminfter, the i%th Day of No- 
vember in thefirft Tear of our Reign. 

Lee. 

Indorfcd on the Back, Bail by Aff davit affiled 
for 10/. . ' 

If the Latitat is not to hold the Defendant 
to Bail, then the Ac etiam and the Words and 
Bill are omitted therein ; and the like Notice 
is fubjoined, and fo it is in the Alias ^,nd Fluries 
JLatitat. 

Our 
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Our Writs being now printed with Blanks, 
they run in the plural Number^ in cafe there 
fhould be more than one Defendant to be in- 
ferted therein 5 but if there br but one Defen- 
dant, ^ then 'John "Doe or Richard Roe is added 
to niiake it agp,ee with the printed Form. 

£)f tDe Difgfnal out of Cljancecp, ann 

piqcelTesi tljereaii. 

« 

It has been obferved, that the Commence- 
ment of a Sutt* in the CcmmoH Fkds^ is by ah 
^rigiml Writ out- of the C<iiirt of' Chancery \ 
and the Procejfes are faid to be the IVrits and 
Precepts that go forth upon that Original. 

The Original xrifed to be procured by a Note 
, to the Curfttor^ called a Pr^ecipey or Pone. 

'Berks. {Si. Precipe CD. nuper de, (fc. and 
• therefore called a Praecipe. 

Berkihirc fo wit. Command C. D. late of W. 
in the faid County y Teomany that he render to 
A. B. 100/. Dehty which he unjuftly detain Sy 
t£c. Ref — ^ In Detinue, that he render 
U A.B. one Horfey ory i^c. which be unjuftly 
detainsy i^c. Ret' 

€&e ipone tljiis : 

Berks, ff. Si. A. B. fecer' i£c tunc PonCy Csfr. 
C. D. nupery &c. and therefore fo called. . 

Berkday-?, 
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Berk(hire to wk. ijf A. B. makes y9U Jecure 
. in profecuting his Ciaim, tbenfutbyjafe Gages 
and Pledges C. D. late of W. in the /aid 
County, Teoman\ to anfvoer to the /aid A* in 
a Plea of trejpajsy &fr. fctting forth the 
Complaint. Ref. 

Clie * jDjiginal on tlie p^atcfpe. 

.CHARLES, 6?c. to the Sheriff of ^. Greeting* 
Command C. D. late of,. 6f^. that be jujlfy, 

and 



• Here are only tiuo Precedents given of Original 
Writs, The Originals, as formerly made out by the 
Curfitors, and which are now difafed, being as many 
and as various, as the Caufes of A£tion on which 
they were grounded ; fome of thefe Originals u(ed 
SeeSohitn*s ^^ ^^ proceeded on before the S^riff', as a JufticiiSf 
£no.J^awyer, ^ ^^'^ ^f ^^^fp^/^y ^^« and therefore were faid to 

be Vicounttel ; and thefe were removeable into the KingU 
Bench and Common Pleas by another Original fTrit, called 
a Pi>ne, i^c. The Regifier, and Natura Brevium, fliew 
ihe Variety and Nature of Original Writs, whidi are 
now fupplied by other Methods of PradUce, both in Real, 
Per fond, and Mixed Adtions. 

The County Courts, and SherifPs Turn, were ancient 
Courts in the Time of King Alfred, and before. In 
the Turns were tried all Pleas of the Cronun ; and in the 
County Courts^ all Common Pleof under 40 j. without the 
iCing*s Writ ; and above, to any Value, with the King** 
Writ, accoring to the Maxim, ^od Placita de CataUis, 
Dehitis, Uc. qua Summam 40/. attingunt, vel excedunt, 
fecundum Legem et Con/uetudinem Anglia, fine Brtvi Regit 
Placitari non debent, 'Hundred Courts, and Courts Baron, 
}iad afterwards the fame Powers granted them ; and this 
'was bscaufe Men fliould have Law and Juilice at 

Home 
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and without Delay J render to A. B.Jl^e Pounds^ 
which b( owes to, and unjuftly detains from 
him, as he faith ; and unlefs he fhall fo do, 
and the aforefaid A. Jhall make you fecure to 
frofecute his Claim, thenfummon by good Sum- 
moners the aforefaid C» that he be before our 
Juftices at Wcftminfter in eight Bays of St. 
Hilary, to, Jhevi wherefore he will not do it^ 



Home^ and not be obliged to fue in^ or follow the 
King's Courts. But after the Court of Ctmmon Pleas 
was fettled at JVifiminfier^ thefe Courts came to de- 
cline I for by the Contrivance of the Judges and 
Attomiesi^ men were brought to fue in the Ccmmm 
Pleas and King's Bench, or rather were neceffitated fb 
to do : for what did it fignify for a man to feek for 
Jaili(5e n«ar Home» when after Judgment there, or be- 
fore, his Arit was fure to be removed by virtue of thefe 
Original Writs into one of the Courts above ? and the 
King's Bench efpecially, by virtue of a Bill filed by way 
of Mutuatusy (as it is faid) would take Cognizance of 
a Caule of 5 /. and oblige a poor Man in Ywk or Cwn- 
fwall, not worth 40 /. to try his Caufe at WeftminJUr f 
Tot othenvife it was not lawful for a Man to {\i& in a 
Court of Record for a Debt not amounting to 40/,. 
aud therefore the Courts below, in order to keep the 
Builnefs there, and to prevent their being (wallowed 
up by thoie fuperlor Courts, allowed the Suitors to 
divide their A(^tions under 40 s, to hinder the Re- 
moval of them, l^c. It was certainly beft when 
j uitice v/as provided for poor Men at their own Doors ; 
and was the Sum of 40 j. to be multiplied to it's 
real worth that it was at that Time, and the Courts 
above retrained from taking Cognizance of any Thing 
under, to what a low Ebb would the Courts at WeltminHec 
be reduced ! And notwithflanding the whole Bufinefs \$ 
now cngrofTed by them, how little is coniidered the tx- 
ceiiive Dearnefs of obtaining Juiftice for (mail Sums of 
a or 4, or c/. l^c. 

And 
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, And have then, there the Names of the Sum^ 
jnoners, and this Writ. Withejs Ourjelf at 
\Veftminfter> the t>ay of 

in the Tear of our Reign. , 

e: 

an Ocfgfnnf on tIDe ]^one. 

CHARLES, by the^ Grace of Gody £s?^ To the 
Sheriff of B. Greeting. If A.B. makes you 
fecure in frofecuting his Claim y then put CD. 
Inte of W. in your County y Teoman, by fafe 
PJedges and Gages^ that he be before Our Juf- 
tises at Wcftminfter in eight Days tf St. 
Hilary, to anfwer to the f aid A. in a flea that 
whereas the faid C. on the fir ft Ddy of May 
in the Tear of our hordy tSc. (fettirtg forth 
the Complaint, or Caufe of Aftion, accord- 
ing to the Attornies Inftruftions) to the Da^ 
mcjge of the faid A. i oo 1. and have you then 
there the Names of the P ledges y and this Writ^ 
fVitnefs Outfelf at Weftminfter, the 
Day of in the Tear of 

our Reign. 

The Praecipe was for Things certain, and on 
'ivhich the Curfttor received the Fine. The 
Pone was for Things not certain, as for Trg/"- 
paffes^ iSc. and on which no Fine could be re-t 
ceived. Thcfe Writs being returned by the 
Sheriff y were carried to the Filazer for fuch 
further Procefs to be made out as was necef- 
fary, .and to be by him filed with the Cuftos 
Brevium ; and until King Charles the Second's 
Time it was abfolutely neceflary for thefe. Ori-^ 
' " ginals 
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j^inals to be firft made out and filed, becaufc 
the Declarations were to be warranted by thenn : 
but more efpecially in ^rejfajsy Caje^ i^c. for 
the Original ufed to be recited fully in the 
, Declaration^ and the Declaration was to agree 
with it ; for if there waS any Variance between s 
the JVrit and Declaration^ the Defendant could 
take an Advantage of it, by pleading it in- 
Abatementy for which Reafon the Declaration 
in this Court has been properly defined to 
be an Expqfition of the Original fVrit. 

After Originals were returned of courfe, and 
Attachments and Diftringas*s were laid afijde, 
but more efpecially after that Rule of Car. 2/ 
the leading Procefles were, either a Capias quod 
reddat on the Pracipe^ or a common Capias 
quare Claufum frigit on the Pone. 

% CapfajS quon cetiiiat^ 

CHARLES, i£c. To the Sheriff of B. Greet- 
ing. We c ommand yoUy that you take C. D« 
late of W. in your County j Teoman, if be Jball 
he found within your Bailiwick^ andfafely keep 
hintyfo that you may have his Body before Our 
Juftices at Weftminfter in eight Days of St. 
Hilary, to anfwer to A, B. of a Plea^ that 
be render t$ the faid A. i ooL which be owes 
to, and unjujlly detains from him, as it is faid *, 
and have then thfre this Writ. Witnefs, ^c. 

tf/Weftminften T. 

9 Capiat quace Claurum fceffft 

C H A R- L E S, Ss?<:. To the Sheriff of B. Greet- 
ing. JVe command you, that you take C. D. 

E late 
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late of Yi. in your County y Yeoman^ if he Jhall 
be found in your Bailiwick^ and fafely keep 
him, fo that you may have his Body before our 
Jujiices at Weftminfter in eight Days of St. 
Hilary, to anfwer to A. B. in a JPlea where- 
fore with Force and^Arms he broke the Clofe 
of the faid A. at W. and other Injuries to 
him didy to the great Damage of the faid A. 
and againft our Peace -, and have you there 
this tpyit. Witnefsy (^c. at Weftminfter 
the Day of in the 

Tear of our Reign. T. 

This was called a Common Capias Claujum 
fregit^ becaufe the Caufe of Adtion was not 
efpecialiy fet forth. 

If the Defendant could not be taken upon 
' the firft CapiaSy the Plaintiff had then a Ca- 
pias by Continuancey being the fame in Form, 
but called fo by it*s being continued on the 
Roll by the Filazery from the Time the firft 
iffued, and fo on .from Term to Term until 
the Defendant was taken. But in cafe the De- 
fendant was gone out of that County where- 
in the Original was filed, and as the Plain- 
tiff could not fue out a Capias into any other 
County, therefore upon thfe Capias being re- 
turned Nen eft inventus by the Sheriff, Leave 
was given for the Plaintiff to take out a * ^ef^ 

tatum 



*. As the Plaintiff coulll not fue out a Capias but into 
that County wherein he had filed an Original, the In* 
tent of the Tejlatum was to enable the Plaintiff to fol- 
low the Defendant into any other County, and tske him 
therewith. The Ufe of this Writ was at firfl much abiif- 
t<x, in thiii Kefpeft ; if the Plaintiff had a Mind to try his 

Qaujt 
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tatum Capias into any other County, in order 
that^ he might follow the Defendant, and take 
hind Nvh^refoever he was to be found. 

Thefc Proceffes continued in Ufe until the 
Reign of King Charles the Second, at which 
Time great Amendment and Regulation was 
endeavoured to be made in the praAical Part 
of the Law ; for, firfty by a Rule made for 
fettling and regulating a Courfe of Praftice, 
it was ordered, (for avoiding long and un* 
neceflary Repetitions of the Original JVrit^ as 
ufed to be, and was then done j fee under De^ 
claration) that Declarations in A£tions of Tref* 
fqfsy Cafey (s?c. other than Deit, Jhould not re- 
feat the Original IVrity but only the Nature of 
the ASlion. hsA Jecondly^ by the 13 Car. 2. 
the Sheriff was reftraincd from taking any 
greater Bailor Security than 40 1. unlefs the true 
Caufe of ASlion was exprejed in the IVrity that is, 
in the Claufum fregit. And from hence arofe a 
jiew kind of Praftice j for as the Original was 
not to be repeated in the Declaration^ it was 
very evident there was no Occafion for any 



^ 



Caufe in B, and the Defendant lived in T. the Plaintiff 
would file his Original to warrant his Judgment, and fue 
out a Capias in £, and then fue out a Tejfatum to take 
the Defendant in T. which put the Defendant to the 
Neceffity of trying the Caufe in J9. and bringing his 
Witnefles at a great Diflance : and therefore the Courts 
thought proper^ in order to remedy this, to change the 
Fenue in fuch Cafes» upon the Defendar.t'i Affidavit 
that the Cau/e of AStion arofe in Y. and not in B. that 
the Caufe might be tried in the proper County, if the 
Defendant required it. . 

E 2 Original 
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Original at all, at the Beginning of the Suify 
to fet forth the Complaint as ufed to be ; and 
therefore Attornies, inftead of making a Iqng 
^ Precipe or PonCy for the Curfitor fetting forth 
the Complaint as Inflrudlions for the Original^ 
made a fhort Note for the Capias^ thus : 

Berks, ff/ ^ A. B. makesy iic. then put i G?c. 
C. p. late of W. in your county ^ Teoman, 
Ret. broke the Clofe at W, 

Upon which the Filazer (inftead of the Curfi-' 
tor) granted the Capias Claufum fregity and en- 
tering this Practpe on a Roll, delivered the 
Roll at the End of the Term to the Curfitor y 
who thereby made out the Originals all at 
once, to be filed with the Cujlos Brevium. Thefcr 
Common Originals now were only the Claufum 
fregit tefted in the Name of the King, to give 
the Court it's JurifHiftion ; but as it was ne- 
cefTary by the 13 Car. 2. to exprefs the Caufe 
of Action in the Writ, to hold the Defendant 
to Bail, the Ac etiam was introduced in the 
Claufum fregit ; and from hence Precipe" s quod 
reddat began to be laid afide likewife ; inftead 
of whieby in order to ayoid paying the Fine, 
Attornies befpoke a Claufum fregit with an A$ 
etiam in Debt, or, (^c. for as much as the 
Debt was, viz. 

Berks, ff. If A. B. makes y ^c. then put^ fcfr* 
C. D. Ute of W. in your County ^ Teo'many 
broke the Clofe at F. Ac etiam for 100 1. in 
Debty Ret, in eight Days of St. Hilary. 

W. 

Or, 
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Or, if in Cafcy thus : ' 

Berks, ff. If A. B. fc?r. then put, (^c. C. D. 
late of W. in your County y Teomafiy broke the 
Clo/e at F. Ac -etiam in Cafe far 20 L 
Ret. in eight Bays of Stj, HiUry. W. 

So that the Clanfum fregif became, and is 
now, the leading Procefs in this Court, with . 
this Difference only ; If the Defendant is not 
to be held to bail, the Claujum f regit , without 
any Ac etiam as before, is the proper Procefs ; 
and which now, in purfuancc of the 12 Geo. i. 
has the like Englijh Notice under it, as the Bill 
of MiddlefeXy or Latitat ; but if the Defendant 
was, and is now, to be held to Bail, the Jc > 
etiam is inferted therein, and therefore is called 
a Bailable Capias^ and the other a Common Clau^ 
Jum fregit. 

a Capfa0, iDftlj an ac etf am. 

GEORGE the third, &?r. To the Sheriff of B, 
Greeting. We command you, that you take 
C. D. late of W. in your County, Teoman, 
' and R, R, if they fhall b^ found in your Baili- 
wick, and Jafely keep them^ Jo that you may 
• have their Bodies before our Juftices at Weft- 
minfter in eight Bays of St. Hilary, to an- 
Jwer to A, B. of a Plea, wherefore with Force 
and Arms they broke the Cloje of the /aid A; 
at £• and other Wrongs to him did, to the 
great Bamage of the faid A. and againfl our 
Peace. And alfo that the faid C. may ^an- 
fwer to the faid A. according to the Cuftom 
of our Court of the Bench, in a certain Plea 

E 3 of 
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of Debt upon Demand for ao /. And have 
you there this Writ. Witnejs Sir Charles 
Pratt, Knt. at Wcftminfter, the nith Day 
^November, in the 2d Tear of our Reign. 

The only Inftruftions to the Filazer for thcfc 
Writs arc as follow : 

B . ff. Capias for A. B. again^ CD. late 

of W. in your County y Teoman^ ret. in eight 
Days of St. Hilary. B . 

af baflable. 

B . ff. Capias for A. B. againft C. D. late 

of W. in your county^ Teoman, ret; w eight 
Days of St. Hilary. , B— - — ^ . 

And alfo for 10 1. Debt. Affidavit for 10/. 

Or, 

And alfo for 20 L on Promife. Affidavit for lol. 

Thefe are the Praecipe's which the Filazer 
enters on the Roll, as Inftruftions for bcfpeak- 
ing the Originals of the Curjitor ; and it is cafy 
to judge what Sort of * Originals arc made out 

(if 



♦ The Original Writy that is now fuppofed to iflue out 
of the Chanfery, to give this Court its Jurifdidtion, is no- 
thing mere than a printed blank Form of the Claufumfrt" 
fit itfelf, filled up by the Curjitor ^ with the Parties Names, 
returnable in the Common Pleas, and teiled in the Name 
of the Kingy (without any Stamp, or ever pafling under 
the Seal of the Court) and then filed with the C^os Bre^ 
^ium^ ^. whofc Office they lie to be.confumed by Time, 

un- 
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(if any arc) from them. It is not pretended 
they are to warrant any Judgment in the Court, 
but only to give the Court its JuriJdiSfion ; for 
if any Original is required to warrant a Judg- 
mentj on a Writ of Error brought, fuch Ori- 
ginaly which ufed to be made out and filed at 
the Beginning of the Suit> is now befpoke af- 
ter the Judgmenty and is called a Special Ori'^ 
ginal. By this we fee, how Time works a 
Change in Things ; for inftead of one Original, 
as ufed to be, there are now two requifite, one 
to give the Court its Juri/diffion to proceed in 
the Caufe, the other to warrant the Judgment 
of the Court in the fame Caufe. And inftead 
of the firft Original being to warrant the De- 
claration and the Judgmsnt^ as was the original 
Intent of it, th^ Judgment is now a Warrant 
for the Original ! 

Df tDe DefenDant'iS appearance. 

• With refpeft to the Defendant's Appearance 
in the Court of King's Benchj little need be faid 
of it, further than, that when this Court began 
to take Cognizance of Civil Pleas, it was ufual 
to arrcft the Defendant on every Procefs of 
the Court, and bring him up into the Cuftody 
of the Marjhal of the Marfhalfea^ in order to 
enforce him to appear to the Bill filed. If the 
Aftion was for any thing under 20 /. they let 



unlefs eaten by Vermin ; for 'tis not pretended they 
are of any Ufe in the Suit, unlefs it muft be, that the 
Court of Common Pitas ihall have no Jttrifdi<5lion but from 
fuch Originals ! 

E 4 the 
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the Defendant out of Cufiody upon Common Bail; 
but if for 20/. or above, they made him give 
Special Bail. 

In Lord IFent worth's Time the 20 1, funk 
to loV. 

The Co mmon Bail^ it is prefumed^ always 
run thus : 

M, fT, C; D. is delivered to Bail upon the taking 
of his Body, (that is to fay) /er John Doe and 
Richard Roe, at the Suit of A. B. 

But after the 12 Geo. i. the Form was al- 
tered to what it is now, viz. 

M. IT. CD. having leen f^rved with Procefsj 
is delivered to Bail (that is to fay) to John 
Doe and Richard Roe, at the Suit of A,. B. 

But with regard to the Defendant's Appear- 
ance in xhc Court of Common Pleas, a great 
deal of Matter and Form depended on it j for 
formerly, every Plaintiff and ' Defendant was 
obliged to appear in his proper Perfon at the 
Return of the Writ, which Appearance was 
recorded by the Filazer, who * continued the 
Procefles of the Court until the Prothonotary 
took it up on the Delaration. For, 

On the Defendant's ht'mg fummoned, he was 
to appear, or caft an Effoini that is, fend his 



♦ It is from this, that now, when a Defendant is 
diicharged by the Court hefore Declaration, the Fila^ 
:^r IS the OfEcer to fign the '^uperfideas^ but after 
Declarauon Suftrfedcas's are /igned by the Prothono- 

tary. 

Excufc 
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Excufe for his not appearing ; and the Clerk 
of the EJfoins entered fuch EJfoiny and after 
fuch Entry the Defendant could not appear 
again that Term, becaufe the Plaintiffs by the 
Effoin Roll, had the fame Day given him ; and 
therefore the Defendant was not allowed to 
appear and plead in the Plaintiffs Abfencc. 

This Effoin was to be fcnt on the very * Day 
the Writ was returnable, for if the Defendant 
omitted calling an Effoin that Day, the Plain^ 
tiflF had Liberty the next Day to enter an £*- 
feption with the Clerk of the Effoins, and ob- 
tain an Order ^lat the Defendant's Effonium non 
recipiatur* 

And therefore, as the/f;^ Day of the Term was 
called the Effoin-dayy {0 the fecond wsi& called 
the Exception-day ; and the third Day was called 
the Retema Brevitan Dayj for on this third 
Day the Sheriff xtturntA the Writs into Court, 
and delivered them to the Cujios Brevium \ and 
then it was" that the Court was feifed of the 
Caufe by the Poflcffion of the Writ. 

The fourth Day was called the Appearance 
Day, for on this Day both Plaintiff and De^ 
fendant were to appear ; it was granted to the 
Defendant ex Gratia by the Court, and if the . 
Defendant did appear, the Court proceed- 
ed ore Tenusy and ex Officio abated the Writ, 
or gave further Time for the Plaintiff to de-- 
dare I but if the Defendant did not appear. 



* EJfoins were allowed on many other Occaiions in 
the Court of Common Pleas efpecially in Real A^Hohs, 
and* even on the Return of the Fenire &c. See fojt. 

then 
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then the Plaintiff appeared and * offered him- 
felf, and the Filazer recorded his Appearance, 
and that the Sheriff had returned the Writ. And 
this he did to pray further Proccfs of the Court, 
for if the Writ was returned by Summoneri 
feciy then the Court granted an Attachment znd 
Diftrejs infinite in Debt-^ but in Trefpa/s, be- 
caufc of the Fine to the King, the King's Pro- 
cefs iffucd, which was a Capias, or a Dijiringasy 
as; the Court thought proper. But if the Writ 
was returned by Nil babet in Ballivd me4 per 
. quod Summoneri potefiy the Capias ufually rffued 
m both Cafes. If the Capias was returned Non 
eft inventus, the Plaintiff again offered himfelf, 
and then an Alias Capias iffucd ; and upon Non 
eft inventus thereon, the Pluries\ after which 
they proceeded to Procefs of Outlawry, f 

By Magna Cbarta, none arc to be imprifoned 
Niji per Legale Judicium Parium Juorum vel per 
Legem Terra. It was one Part of the Law of 
the Land to commit for Contempts, and it was 
confirmed by this Statute j and we may obfervc. 



• The Form of- tlie Entry in every A£lion for the 
Plaintiff in this Cafe was, " Et prad' ^uer' ohtulit 
*^ fe Hit Die, ^c, et . prtedi^V Def\ non *venit ; ideo 
** Pracefttm, Vic. quod, ^c. " by which, Ohtulit J'e, 
it was taken, that the Plaintiff ^as to appear in proper 
Per/on ; for then no Per/on could make Attorney but 
by Patent, or the King's Writ : So the Writ com- 
manded the Defendant for to appear, ^c, and that 
was taken to be in proper Per/on. See Nat, Bre*v. 
Raft. He 

t The 25 Ed. 3. brought in the fame Procefs in 
Debt, Detinue, and Replevin-, and the 19 //. 7. in 
Cafe. • 



the 
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the above Proccflfes, /. e. the Capias^ Alias j and 
Plurtesy were grounded on the Defendant's 
Contempt in not obeying the Summons, and 
appearing accordingly; and which iffued to 
compel his Appearance, and not to imprifon 
the Body for the Debt only. 

If the Defendant * caft an Effoin^ he had of 
courfe Time given him to the next Term. 
In fome Cafes the Defendant had two Eflbins 
allowed him, until the Delays thereby grew \ 

fo great an Hindrance to Juftice, that in many 
Cafes they were difallowed. See Stat. JVeft. 
a. 5ind 12 E. 2. But it is difKcult to (hew when 
it became the'Pradtice for the Sheriff, in order 
to take away EJbinsy to return the Original 
Writ of Courfe by Nil habet^ that the Capia$ 
might iflue thereon, and the Defendant to be 
arrejied without being ^r^Jummoned : Though 
we can't obferve the Inconveniences previous 
to itj yet we may judge of the Severities that 
enfued. 

For, if the Defendant was taken by the Ca^ 
piaSy Alias, or Pluriesy the Sheriff was not obli- 
ged to take Bail for his Appearance, unlefs 
the Defendant fued out a Writ of f Mainprize, 



• Before the Stat, of Weftminfttr 2. c. 10. All Jt- 
formes, it is faid, were ^ade by Letters Patent under 
the Broad Seal, and thefe Patents were inrolled by 
the Clerk of the Warrants i but thb Statute gives 
Liberty to all Perfons of appearing by, and appoint- 
ing an Attorney ; and then the Clerk of the fFar-^ 
rants received each Pexfon's Warrant of Attorney, after 
which Effoins were caft, and Appearances were by At" 
torniesy and not in Per/on fo frequently as ufed to be 
before. 

f See Natura Brev. for this Writ. 

becaufc 
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fcccaufe the Writ commanckd him to take him* 
fo that he might have his Body, &c. though he 
might take Bail for him of his own Accord. 
, Therefore, by the 23 H. 6. c. 10. the Sheriff 
is obliged to take Bail, otherwife an A<5lion 
.lies againft him ; and the Plaintiff is at Liberty 
to take an jfffigtment of the Bail Bond, or, upon 
his Return of Cepi Corpus, amerce the Sheriff 
for not bringing in the Body. 

From hence it is concluded, that after it 
became the Praftice for the Sheriff to return 
the Original by Nii habet of courfe, every De- > 
fendant ufcd to be arrefted on the Capias, as 
on the Bill of Middlefex j and upon fuch Arreft 
was obliged to give Bail to the Sheriff to ap- 
pear ; or elfe (where the Aftion was for fome- 
thing of fmaller Concern) fend to an Attorney 
to undertake to appear for him^ which wai 
done, if the Sheriff thought proper to accept 
tDf it, by his indarfing on the Back of the Writ, 
or Warrant, fuch his ' undertaking to appear foT 
the Defendant ; and there arc fome Inftances 
where Attornies have been fined, or ordered 
to p^y Cofts, &?r. for refufing to appear ac- 
cording to his Undertaking. 

If the Defendant was arrefted for 20/. or. 
above, the Plaintiff's Attorney, by entering 
A Ne recipiatur with the Filazer, did crave 

fpecial-Bail to the Action; for this Ne re- 
cipiatur 



m 



* The giving Bail to the Action cajne in on re- 
turning the Capias by Cepi C. Z>, cujus Corpus, fcff . for 
before then, if the Defendant did not appear on the 
Suininons, the Sheriff might attach him by jiis Goods j, 

©r 
5t 
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iipiatur was, that no Warrant o( Attorney, or 
Appearance fhould be received until Bail was 
filed with the Judge; and therefore it was ir- 
regular for the Defendant to Jile a Warrant of 
Attorney, before Bail was put in. And thi» 
Rule was taken from the Prailice of the King's 
Bench, where they difcharged no Perfon out of 
Cuftody, without ipecial Bail, if the Debt was 
2o7. / But here, as well as in that Court, iti 
Lord ff^&ntworth's. Time, it funk down to lo/. 
The Hardfhip in this Cafe was, that the De-* 
fendant's Bail were obliged to travel to Town, 
live where they would, to put in /pecial Baili « 

for the Judges were not impowercd to ap- 
point * Commiffioners in the Country to take 
Recognizances of Bail until the 4th of ff^. &f# 
M>. c. 4. 



or by Pl^dg^s ; if by his Gocxls, and he did not appear^ 
they were forfeited ; if by Pledges, and he did not appear^ 
the Pledges were amerced. And this Bail* as Pledges are 
difufed, fupply their Place. 

• The Commiflioners appointed are yufiieesof Peace, 
or Barrtfiers at Law, who refide in the Country, and 
are fo few therein, that it no*w frequently happens, (cf>' 
pecially where the Arreft is upon a fhort Return) that 
after a Man and his Bail have been riding from Tofwtt to 
Town after a Commiflioner, to t^ke the Recognizance^ 
they can't meet with one, and are obliged at laft to 
come to London f to pat in Bail before a Judge^ to pre- 
vent aii Alignment of the Bail-bond; and what adds 
to this Mifchief, is, that if Bail is put^^in in Tontm, 
fuch Bail mufl juftify in Town ; confequently a Man 
and his Bail may be kept a Week in Town from their 
BuRntfs ; for, if they go down, they muft come up 
again to jvfiify* This is a Hardihip that may be eafily 
remedied, 

Jut 
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But as it Wa^ become the general Pra&icc^ 
in both Courts, for a Man to be arreilcd upon 
a general Writ of Capias Ciaufum fregit^ Bill of 
MidMe/ex, Latitat y (sjc. for 40/. andlefs, and 
. even where> as in Trefpafs, nothing was due, 
4nd where only Common Bail, or a Common 
appearance could be required, without ever 
e3j:preffing the Caufe of Aftion, many litigious 
and vexatious Proceedings arofe, and extraor- 
dinary Bail was cxafted by the SherifFs Offi- 
cers, i^c. as are complained of by the Statute. 
Therefore, to reftrain thefe Abufes, the 13 
Car. 2. was made, whereby the Sheriff is re- 
ftrained from taking any greater Security than 
40 /. unle/s the true Caufe of AStion was expre/^ 
f(d in, the Writ. And this, as before obferved» 
gave Rife to the inferting the ylc etiam in the 
Procefles of each Court, thereby to fet forth 
the Caufe of Aftion; but' yet, as no Proof 
was required to be made of the Bebt, or Caufe 
of Aftion, previous to the fuing out the Writ, 
jic etiams were neverthelefs (where Ill-nature 
and Malice prevailed) inferted therein, and 
thofe litigious and vexatious Proceedings ftill 
continued, to the great Injury, Oppreflion, 
and Expence of the Defendant. 

For when a Man was arrefted on fuch a Pro- 
cefs, and could not find Bail to the Sheriff^, he 
had no Way left to obtain his Difcharge, but by 
fummoning the Plaintiff before a Judge, tojhew his 
Caufe of AEtion, which was generally done by the 
PlaintifPs fwearing to his Debt \ if not, the 
Defendant was dif charged by the Judge's Or- 
der. But all this while the Defendant conti- 
nued in Cuftody on the Arreft, and though 
the Defendant could give Bqil to the Sheriff^, 

yet 



An HiJioHcal Ireati/e of a Suit at Ldw. 63 

yet Sutnmohs's were no lefs as frequently ta- 
ken out, to fi)e*uD Cauje why Common Baily or a 
Common Appearance Jhould not be accepted^ to 
zyoid putting in Bail to the ASlion. Here was 
rare Work vtor the Attornies ! It is more eafy 
to conceive, than exprefs, the litigious and 
vexatious Mifchiefs in the Praftice, while thefe 
Proceedings continued; and yet it was not 
remedied until the 12 G. i. 
. By this Statute the Plaintiff is obliged to 
ftiake an Affidavit of his Debt or Caufc of Ac- 
tion, and that the Sum due is 10/. or upwards, 
previous to fuing out the Procefs, to hold the 
Defendant to Bailj for if the Sum is not 10 /• 
the Defendant is not to be arretted, but is to be 
ferved with a Copy of the Procefs only, with 
an Englijh Notice thereto, (for the Procefs ftill 
continued in * Latin) to fhew the Intent of fuch 
Service. This was an excellent Law indeed ! 
and worthy of being made perpetual ! for it 
introduced a new and eafy Method of fum- 
moning the Defendant to appear ; and through 
this, as obfervcfi, the Common Bail-Piece was 
altered in it's Form. 

As to the Defendant's Appearance in this 
Court, where fpecial Bail was not required, it 
was made by a Ihort Note of the Attorney, 
and is now thus : 



• William tT\e Firil brought in the Norman Language, 
fcut the Proceedings were recorded in Latitty being a 
dead Language^ and not fubjedl to Variation. The 
French continued till HilL 36 Ei, 3. when it was aboliih- 
ed, though Notes were much longer continued to be 
tak'en in French j and Proceedings continued to be re- 
corded in LatiM until 4 G^o. 2. 

B . 
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B . ff. Appearance f§r C. D. Uu of W. in 

thejaid County y Teoman^ at the Suit of A. B^ 

R. B. 

Whidh is left with the Filazer, to be entered 
On his Appearance Roll j and in cafe the De- 
fendant /?/Vj to file Common Bail, or enter fuch 
ApparancCy oathe Return of riie Procefs, or 
fn eight Days after, this Statute gives the Plain- 
tiff Leave (upon an Affidavit made, and filed of 
. the Service or the Pi-occfs) to appear for him, and 
to leave a Declaration in the proper Office^ and 
upon giving him Notice to jp/<?^// thereto, (accor- 
ding to the Rules of the Court) to proceed tcF 
Judgment. And this is very reafonable, as in this 
Cafe the Defendant is in no Refpefl; furprized 
in the Plaintiffs Proccls, but is, as we may- 
fey, * twice lummoned to appear^ and defend 

himfelf* 



• Our ancient Laws w6re much in Favour of Li^ 
berty, and though now a Man can't be arreAed in the 
Courts of Wefiminfier but for loU or above^ yet it is 
queftiorted, if it would not be better if it was reduced 
to much lefs. This is fpoke in Favour of Trade ; fot 
Was a Man under no Fear of Reftraint^ it would put a 
Stop to Credit ; and was the Arreft to be for a lefs Sumj 
the PlaintiiF (on whom the Hardfhip lies, to be forced 
to take any Remedy for a juil Debt) would be in a faipef 
Way of getting his Money, 

A Man can fooner pay \ or 6 /, than lo/. and it was for 
this Reafon, that about London, a Plaintiff had Recourfe, 
to the P'alace Court ; which Court for t'wel've Miles round 
London^ and alfo the City Courts for London, held to Bail 
for forty Shilbfigs, and above ; but now by an Ad pafTed ia 
the 19th Year of his prefect Majefty, it is enaded^ that af- 
ter the I ft of July, 17^9, no Pcrfon fhall be arretted or held 
To Bait upon Process iffUtng out of any inferior Court fhr lefs 
than lol. fo that now a Man can't be arretted for lefs 
than 10/. and in foine Counties not under 20/. and in 
fuch a Caie, how can it be expelled, if the Defendant 
can't pay hia Debt upon the Arrett, he can difcharge him^ 

felf 
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himfelf againft the PlaintifPs Suit, that is once 
by the Service pf the Writ, and next by the 

Notice 



(elf from Gaol with tht Addition of Coib i Whereas, had 
the Arreft been for 4 or 5 /. only, a Defendant might have 
raifed it, or got Friends, much fooner, to reliere himi 

lot aow, as the Arrclbis for to/, a Plaintiff is reiy 
QnwilU:0f the Defendant Ihould be difcharged; and, to 
pnniih him, iHU proceeds to prevent it, and thereby in« 
cre;Ues the Hardlhip on both j for the Plainti^s Revenge 
is iharpened by reafon of his Cofts, and the fame C(Sti 
^ aji Addition to the Defendant's Debt, and thereby his 
Difcharge is rendered flill more difficult ; fol* thefe Cofts, 
upon a Writ of Inquiry, may be 7/. or 8A at the kaftj 
and 14/. or 15/. if by Vcrdid on a Trial; generally 
tiljsy are much more> 

Th^ not holding a Man to Bail fbr /$/} than loA and 
that by Oafh of the PlaintifFj was defigned to favour a 
Man's Liberty ; now fuppofe a Man is /erveJ with a Co^ 
py of a Writ, for a jtfil Debt of 4/," or 5/. only, the 
only Check upon the Defendant for the Non-payment is 
the growing Cofts; and what is then riie Confequcnce, 
with refped to both Parties ? The Plaintiff muft pro- 
ceed to Judgment by Inquiry, or Vcrdift^ to prevent his 
bdng non-profs*d, and add fuch large Cofts to his Debt, 
before he can receive any Benefit by his Suit, that are 
Efficient to deter any Plaintiff from fuing at all, where 
the Payment is the leaft doubtful; and 'tis evrdent an 
experienced Tradefinan will rather lofe fuch a Debt, than 
lifque a certain great Expence in endeavouring to get 
it. This is an Occafion for a Defendant to exult, and 
irutt in Debt wherever he can get Credit; and as to 
the Defendant^ thofe Cofb are fuch an Addition to a 
finafl Debt, t^at it is impoftible to expedt a Man, who 
CjMi'k pay 4/. or 5 /• fhould pay 15 /. or 20/. and if not, 
1^ Body, Goods, and Chattels, muft be, and continue 
to be^ liable to be taken in Execution, to the imme- 
diate Kj)in of Mmfeif and Family, and remain a Dif- 
«Dtrageilieftt to his future Endeavours, for thefe are large 

F Cofb 
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Notice Q^a Declaration being left in the Office ; 
and without this Liberty given to the Plaintiff 
thus to proceed, he would be in no Capacity of 
receiving any Benefit by his Suit, nor the Court 
of giving any Judgnnent or Relief to him 
therein. 

However, it may be obferved, that ttis, 
and many other Methods of the prefent Prac- 
• tice, are quite oppofitfe and contradiftory to 
the old, eftablilhed, ^nd fundamental Laws 
and Cuftoms of the Courts, in many Inftan- 
ces,. as may be obferved throughout. (See 



Cofts for a poor Man to pay. However, the induftri- 
ous Creditor is the greatefi Sufferer i his Debt is moft 
often lofti and his Gofts are a certain Addition to it; 
. tnd it is difficult to point out a Method to fave or pre- 
. vent it ; unlefs a Plaintiff, by eiiablilhing a fmall Debt 
by Oath, might arreft a Defendant, and after fome ihort 
Time of Imprifonment, if the Debt was not paid, the 
Defendant fhould be releafed both from Gaol and the 
Debt. Such Punifhmeiit, when rendered certain, and 
proportioned to the Debt, might deter the v.'ild, the care- 
lefs, and difhonefl Fait of Mankind, from con trailing 
Debts but with an Intent to pay them. Then the 
Plaintiff would know his Lofs, and be at Liberty, ndt 
to add fuch extraordinary Cofls to it, as he now muft. 
It need be no Bar to a Man's giving Bail, and contell* 
ing the Suit; and it would prevent fuch long Imprifbn. 
-ments, for fmall Sums, that poor Prifoners labour under. 
It would prevent a whole Family's being ruined (as is 
often the Cafe) by an Execution againfl the Gk>ods, 
l£c. It is difHcult to fay what, but fome fuch Me- 
thod might be fubflituted to fave the PlaintlfTs Ex- 
pence in proceeding, who in general is, the Sufferer, 
and the long Imprifbnments poor Men moil frequently 
endure, ISc, 

foft.) 
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^oft.) However it is an excellent Law, and 
Ihews how much the Proceedings, or Plead- 
ings in a Suit, want to be regulated, and made 
agreeable to the prefent Mode of Praftice, 
¥^ithout harbouring fo much Obfcurity, and 
unintelligible References to ancient Matters as 
they do. 

After the Defendant has appeared to the 
Plaintiffs Procefs, or in cafe the Plaintiff ap- 
pears for him, according to the above new 
cftablifhed Method of Pradife, the next re- 
gular Proceeding in a Suit is the Plaintiffs 
County or Declaration^ exhibiting his Complaint 
or Cauje of AStion \ which ufed, and is now 
/upfojedy to be done by the Bill 6r Original 
Writy filed in the refpeftive Courts j though, 
in faft, neither the one nor the other is but 
very rarely or ever done, except, as obferved, 
againft Prifoners, £s?f. neither of them being 
now requifite at the Commencement of a Suit, 
they being helped by the Statute. And there- 
fore they may, with great Reafon, be laid afide ; . 
efpecially, as by what has been faid, and as it 
will evidently appear, they only (when now 
occalionally ufed) tend to the increafing the 
Expence of the Suit, and ' multiplying the 
Proceedings, without the leaft Necellity for 
chem« 
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©f %U Declaration. 

A Deeiara^hn*i or Comt, is an Inftrumf nt 
framed to fet forth the Complamt or peraaad 
of the Plaintiff or f Demandant, againft tho 
Defendant or f Tenant ; and which ufed, and 
ought to contain, the whole Mjitt.er or Sitb- 
ftance thereof. 

The original Defignj^ and principal Efta- 
blifhment of the Court of King^s Benchy af- 
ter the making of Magna ChartUy being to de-» 
termine criminal Proceedings, it is faid, Ci^it 
Caufes were the i^-bufineft of this Court, 
and entered by way of Memorandums ; firom 
which it may be concluded, that the Declara^ 
tion was begun with the fame Mimdrandum^ 
which is now prefixed before the Ij^e, (fee 
piffi.) it feems to have been fo. But to begia 
on this Head with more Certainty : 

In the Court ofKing^s Bench j tlie Declaration^ 
ufed to be drawn from the Bill then filed by 
the Clerks in the King^s Bench Office, who were 
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* Though a Declaration and Count may be i^metimea 
confounded, yet a Count more properly iigniiies the 
Declaration in the Original Procejs, and chiefly ufed itt 
Real Aftions in the Common Fleas \ it feems to come 
from the French Word Counter ^ or Contor, to declare: 
So Serjeants at Law have been called Counters , or Con-- 
tours ; and at this Day we call their paffing a Recovery 
■at Bar, Counting at Bar. 

f Demandant and tenant were Terms ufed in Real 
Anions only» in the Common Pleas, and arc difufed with 
them. 

then 
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then mafty, and did the Bufincfs therein for 
the AttorhieK at large, or for thofe who had 
not Seats there 1 in like Manner us the Clerks 
in the Exchequer of Pleas do now, for thcfc 
Clerisy in Right of their being Clerks in the 
Office, were called AiterHies of the Court j and 
no Attornies at large, till after the Fire of Lon^ 
d4ny were admitted to file their own Pleads 
ings; and it was from thofe Clerks that the 
Clerk of the Declarations received his Fee of 
4 /. a Term for * pyeing^ fiH^g^ *^ keeping the 
Declarations $ and 'tis fuppofed they paid hini 
as well for the Attornies at large who emplojrcd 
diem as for therafelves. 

The Bill or Declaration being f ingrofled 
and filed by the PlaintiflTs Clerk, (which was 
done for the entring up Continuances thereon) 
he then delircred a Copy of it to the Defend- 
ant's Cicrk, who liled the Comnrion Bail, who 
caking a Cc^y of it for his own and Client's 
Ufe, returned it again the n<*xt Term wheii 
he came to pleads with his Plea (if he pleaded 
^ general Iffue) wrote on the Side of it, (or 
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• This word pting^ as made ufe of in an old Rule 
of Court, fignines the ftfleAing die beclwations from 
that conffifed Mtfnn^/ in wlikh diey were brought in, 
iftd ledtciiig them into an alphftbctical Order, for the 
more veady Indin^ thera, He, It is a l*enn yet in Ufe 
among the Printers, but here it fignifies the Reverfe of 
this, for they caM pyebg th<i cafting away the Letters 
©lit of the Frttnc, or Box,* oonfafedly together ; and this 
tfady GaQ 4ia|d«$^ P^. 

f J^r({ghg, filiax **^^ cMtinuing, have be«i long dif- 
wfed ; but it is yet charged for, as done previous to the 
4eltterhirg, or filing the Decktration. 

F 3 clfe 
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clfe entered his Plea in the general Iffue Book 
in the fame Office) which was called giving a 
Plea on the Book-fide. And in the Books of 
our prefent Praftice it is laid down as a Rule, 
that the Plaintiffs Clerky or Attorney ^ may make 
up the IJfuey or^ Paper-booky in all Cafes where 
*the Plea may be given or the Book-Jide^ without 
faying what fuch Pleas are which may be fo 
given, it being to be underftood to be the 
general IfTue ; for if the Defendant pleaded 
any fpecial Plea, he filed it with the Clerk of 
the Papers in the fame Office, for the Plain- 
tiffs Clerk to befpcak a Copy of it ; and then 
the Clerk of the Papers had a Right to make 
up the Paper-book or Iflue from the Pleadings 
of the Parties, which Privilege they ftiill retain 
in this Court; and in this Office the Clerk of 
the Bailsy the Clerk of the Rulesy and other 
Officers of the Court had their Seats, and 
therein all Bufinefs was tranfaftcd by thefe 
Clerks from their Clients Inftruftions. 

In the Common Pleas the Bufinefs, originally^ 
was from Time to Time heard Ore teniis at 
the Bar, and the Prothonotaries were then the 
Scribes who took down the Afts of the Court, 
They began to take up the Gaufe frorri the 
Return of the Writ, therefore, upon the Piainr 
tifi^s declarijig, ^hey fet forth the Authority 
by which the Court proceeded^, that it might 
?ippear that the Court had Cognizance of the 
Caufc. Wherefore, in all Aftions where the 
^rft Procefs was by Summons, they took No- 
tice of the Sunimons, and faid, C. D. * Sum^ 
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• It has been obfcrvfed before, what gave Rife to this 
pilFercnce in the Protlionotary's Entries, /• 

monitus 
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monitus futt ad refpondenduniy ^c. And fo in 
Trefpafs, is>c. where the Procefs was by At^ 
tachment, they faid, C. D. Attachiatus fuU ad 
refpondendum^ ^c. 

As the Plaintiff declared Ore tenusy which 
was minuted down by the Prothonotary, who 
afterwards entered the Declaration in Form, 
agreeable to the Writ on the Roll : So was 
likewife the Prayer to imparky this being all 
that was done the firft Term by the Gqurt, 
after the Parties had appeared > and then the 
Roll was called the Imparlance Roll , and 
afterwards, when a Plea was given to enter, 
they made the Entry on anpther Roll called 
the Plea Roily and from thence they tran- 
fcribed the Niji prius Roily on the Back of 
which the Judgment was entered. But as the 
Bufinefs of the Court increafed, the Prothono- 
taries found it diffigult to manage the Bufinefs 
pf the Court, in making thofe Entries ; and 
therefore they permitted Attornies to draw up 
the Pleadings, and leave them in their Office 
to enter occafionallyj and afterwards to deliver 
the Proceedings in Paper to one another, and to 
pay them for the feveral Entries on pafling 
the * Nijiprius Roily [the Pradice of the King^s 
Bench is fuppofed to have introduced this in 
the Common Pleas]. And from thefe Plead- 
ings in Paper, or in the Office, the NiJi priu^ 



* The Prothonotaries in the Common pleqs (q.nd Qlcrfe 
of Nijt prius in the King^s BenchJ do p^is all Records^ or 
Nifiprius Rolls, for Trial, and are paid fo much per Shee; 
for fo doing, becaufe the Ni/Iprius Roils are fuppofed to be 
p»ade up by thcnifclvcs, from the feveral Rplls in their 
Pffices, ^c* 

F 4 M( 
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Roll was made u{) ,- and after the P'erdi^^ they 
made lip the Plea Roll from the Nifi prius Roll^ 
iti order to enter tip the Judgment thereon. 
This was inverting the ancient Pracjlice, for 
now the Proceedings begun to run in a new 
Channel. 

Attorniei, having gained Knowledge and 
Skill from the Entrie$ of the Prothonotaries, 
in common Cafes dn^w their own Declarations^ 
or elfe ufcd to apply to Counfel to do it j or, 
it might be rather faid, that in difficult Cafes, 
i?7hilc the Original was in Ufe, the Counfef 
drew or fettled the Pr^ipe for the Original^ 
fbr that ift Trcfpaf$, Cafe, (^c. was a Guide 
for the Declaration ; for in the Commn PteHi 
(and alfo in the King's Bencby when the Pro- 
ceedings were by Original) the Whole origimi 
Writ ufed to be inferttd in the Declaratidn^ ai 
introduftory to the fubfequent Part which wak 
a little more full ; and fo the Original con- 
taining the v^hole Subftahce of the Cdmplarnt 
or Demand, it \Vas no mott than reducing thfc 
Writ into the 'Fortn of a DtckratioHy by re- 
peating the fame Matter, as Contained in th^ 
Original, over again ^ with fomfetimes a littlfc 
there Certainty as to Time, Place, &c. and for 
which Reafon the Declaration has been moft 
j)roperly faid to be, Jn Expojition of the wU 
.pnal Writy adding iime^ Place, ani other necef- 
Jary Circumftances to it, to render it certain, thai 
Jbe fame might be triable. It being a ftridkly 
obferved Rule, that there Ihould be no Va- 
riance between the original Writ and the D*- 
eUratkniMvx that the one fhould be a Warrant 
for the other j for, if there was any Variance, 

thi? Defendant might plead it in Abatement, 

Anji 
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And this Method of repeating the Original is 
ftill often (and as it is conceived unwarranta- 
bly) ufed in ^i tarn ASfions in this Court* 
In order to explain this clearly, and thereby 
to elucidate the prefent formal Beginning of 
the Declaration in the Common PleaSy it will be 
neceffary to recite fome Part of the Original 
again. Suppofe the Writ run thus : 

CHARLES, fcrV. to the Sheriff of B. Greets 
ing. If A. B. make you fecure to profecute 
bis Clciim^ then put CD. late ofVf. in your 
bounty i TeonuWi by fure and fafe Pledges^ 
that he be before our Juftices at Wcftmin- 
fter in eight Day of St. Hilary, to anfwer 
to the f aid K. in a Pleay that whereas the faid 
C. on the tenth Day of November in the 
Jecond Tear of our Reign, at W. in the /aid 
County, was indebted to the /aid A. in the 
Sum of ao 1. of good and UiJiful Money of 
England, for divers Goods, (sc. (fo on with 
the whole Complaint, or Demand, conclu- 
ding) to the D^fnage of the faid A. 40 /. as 
it is faid \ and have you there the Nfmes of 
the Pledges, and this Writ. IVitnefs Ow/elf 
/7/Weftminfter, ^sc. 

Now in drawing the Declaration, they bc-^ 
gun thus : 

.p , ff; C, D. late of W. in the fid Coun-^ 

ty, Teoman, was attached to an/wer to A. B, 
in a Plea^ that whereas the fa id C (here came 
in a Recital of the Complaint as in the Ori- 
ginal) on the loth day of November in the 

/econd 
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Jecond Tear of the Reign^ &?r. at W. in the 
Jaid County y was indebted to the Jaid K. in 
the Sum of 20 /. of lawful Money y ^c. down 
to to the Dt-^mnge of the /aid A. 40/. In- 
ftcad thereof they went on, and continued 
it thus : And whereupon the Jaid K. by R. B. 
his Attorney y complcinsy that whePeas the /aid 
C. on the /aid \oth Day of November in 
the /aid /econd Tear of the Reign i^c. at W. 
afore/aidj in the County afore/aid^ was indebted 
to the /aid A, in the /aid Sum of 10L of gobd 
and lawful Money of E. for divers Goods y 
Wares y &c. (and fo on v/ith the very fame 
Complaint over again, concluding the De- 
claration v^ixK) to the Damage of the /aid Ky 
forty Pounds y and thereupon he brings bis 
Suit *, (^c. 
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* And therefore he brings his Suity l^c. which is an 
Offering to verify by Witneffes the Caufe of Com- 
plaint ; but againll an Attorney, that Form- was 
never in Ufe, but it was by way of Petition to th« 
Court, and therefore be prays Relief, ^c becaufe At- 
tornies and Officers of the Court were privileged Per- 
fons. This, tsfr. is made by a modern Writer to fup- 
ply thefe Words, " And hath good Proof of the Pre^ 
*' mijfesy ivhcn the Court ^vjill (onfider t hereof ^^ And 
it is very probable fome fuch Words were anciently 
ufed, feeing they ai'e properly anfwered by the ^ando, 
l^c, m the Plea, 'viz, ** When and ivbere the Court 
*' ivill confider thereof*'* . whieh is now fupplied J)y 
(when, ^c. for if fome fuch Words were not to be 
underftood, the . ^r . in each is fupcrfluous ; but we 
fmd by our oliell books and records, that Et inde pro~.^ 
duett feSi* ^c, and ^ando^ ^c. have been always 
ufed for a formal Conclufion of the Declaration and 
Ple^. 



/ 
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But this, at length, was thought a very great 
Grievance to the Subjeft, {o very unneceflarily 
to double the Declaration ; and therefore, by 
the Rule in the Time of Charles 11. made for 
Jettling and regulating a Courfe of Praftice and 
Pleadings, (a Thing which mafy be thought 
wanting at prefent) it was ordered, for avoid- 
ing long and unneceffary Repetitions of the 
original Writ^ in Actions upon the Cafe, and 
perfonal Adtions, penal Statutes, i£c. that De-^ 
(laraiions in ASiions of Tre/pafsy upon any gene^ 
' ral St(jtutey i^c. other than Debty fbould not re^ 
peat the Original, but only the Nature of the 
Action. This brought the Declaration to the 
prefent Form, viz. 

B-r- — . ^, CD. late of W. in the /aid County y 
TeomaHy was attached to anjwer to A. B. in 
a Plea of'J'refpafs on the Cafcy (Jc, and where^ 
upon the /aid A. B. by B. R. his Attorney^ 
complains that whereas the Jaid C. on the 
10th Day of November in the fecond Tear 

of the Reign was indebted to the Jaid A. 

in the Sum of 

The whole Recital of the Original being 
fupplied by that, i^c. and therefore that, ^c. 
in the Common Pleas herCy ought not to be 
omitted in the Declaration, it being at pre- 
fent, a neceflary Part of the Pleading j for as 
it fupplies the Original^ fo it alfo fupplies the 
Return thereof, and is the Rcafon why no 
fledges are added at the End of the Declara- 
Hon, as is ufcd in the King's Bench, when the 
Proceedings there are by Bill, and not by 
Original. Before this Rule, there was, as be- 
fore obferved, a Neceflity for an Original to be 

fue4 
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. fued out at the Commencement of the Suit, 
which was a Guide for drawing the Declarathn 
by, fo that they might agree \ but afterwards, 
as the Original was not to be repeated, there 
could be no Occafion for one, for that or any 
other Purpofe ; confequently, it muft be fup- 
pofed, that foon after this Rule the fuing out 
Originals began to be omitted. 

Notwithftanding this Rule, the Recital of 
the Original is generally ufed in ^i tamsy and 
pretty fully in A<9:ions of Tre/pafs in this Court, 
wherein it may be. as well omitted, as it is iiiif^ 
Ca/e, The Declarations thenr^lves will clearly ' 
flicw this. 

Now in the King's Bench by Bill, they were 
not confined fo ftriftly in drawing the Declara- 
tion, as a Fault therein was not attended with ^ 
fuch an Expence to the Client to amend it, a$ 
it might be amended by the Bill upon the File j 

. and in cafe there was any Fault difcovered in 
the Bill, that might be amended, fo as to war- 
rant the Declaration. But a Fault in the De- 
claration in the Common. Pleas often put the 
Plaintiff to the Expence of purchafing a new 
Original ; for the Declaration being grounded 
on the Original, they were to agree together j 
and in cafe any Fault was difcovered in thd 
Original itfclf, it could not be helped but by 
the Purchafing, /. e. praying for, fuing 0ut> 
and returning a new original Writ. However, 
as in the King's Btnch the Defendant was fup- 
pofed to be in the Cuftody of the Maflhal of 
the King's Marjhaljea, they always begon the 
'Declaration with Relation to the Bill filed, 
or fuppofcd to be filed, in this Manner, viz. 

% B 
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B-— . (C. A. B. tm^ldms sf C. D. heingin 
the * Cuftody of the Mtrjbalof the Marfhalfea 
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• Until lately, c^ne could not declare againft z 
I^efendant in the King^s Bench, who was neither in 
the Cuftody of the Marjhal, or who had not filed his 
£«i/$ for 110 tgtberviifa coulti tke Defendant be faid 
19^ h4 in Qmrt ; aB4 xxAfei^ueiitly the Court had no 
Cogaiaianee of any Matter againft him. And there* 
fore, if a Defendant was in Cuffody of a Sberiffy in a 
County Gaol> npen the ProceJs of this Court, the 
Piaiiidff was ohiigtd* &rd to btin^ him up by Habeas 
C$tft4Sy Kui turn kim over to tive Marjhetl, in order 
to declare ogaitift him. Aitd this feems to be the 
ftrongell: Evidence that can be> that anciently, cwtry 
Defi^dant in this Court was to be really in the CuJ% 
t^y of the Marfied, before aoy Proceedings coukl 
be hiid; er tkis Court ccmM takft Cognizance againft 
him on any Civil Matter ; for this was the Ground-- 
,*work of the Court's Proceeding. But by the 4 {if 5 
W^ i^ M, f. 21. Leave is given to the PlaintiiF to 
declare againil a Defendant in the Cuftody of th£ Zhe^ 
riff or BaUifF, as effe^ually as if in Cuftody of the 
Marjhalf fo that the Declaration fits forth in njuhofe Cuf- 
tody the Defendant is, OWerve then, if the Ground- 
^work is not, by this Statute, quite fubverted ; if not 
by this Statute, how is it when a Defendant is not in 
Cuftody at all, nor has entered any Bail, as is the 
Caie, when a Defendant is ferved with a Cofy of a 
Frocefi only, and the Declaration is left in the Of- 
£ce, and yet he muA be declared againfl as in Cuftody 
of the Marftpal ? It need not be further obferved^ 
how much the prefent I^a6lice deviates from the true 
Reafon of declaring againft a Man as in Cuftody ^of 
the Marfi>al ; but feeing it runs counter to Truth, and 
the vtty Nature and Reafon of the Court's proceeding 
in a Caufe, why ihould this antiquated Cuftom be 
' continued ? 
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of our Lord the Kingy before the King himjelfi 
' for thisy to wity that whereas the /aid C. 6h 
the loth Day of November, &c, was in- 
debted to the /aid *A. in the Sum ofy iffc. 
(adding Pledges at the End thereof, viz.) 
* Pledges to pro/ecute, John Doe and Richard 
Roe. 

By this it will appear that the Relation the 
Declaration has to the Original in the Common 
Pleasy and the Relation it has to the Bill filed, 
or fuppofed to be filed, in the King's Bench, 
is the Reafon of the Difference, in Formy of 
the Declarations between the two Courts ; for, 
was it not for the Origindly and it's fuppofed 
Return of Pledges in the Common Pleasy there 
would be no Occafion for that, iSc. at the Be-^ 
ginning of the Declaration there, to fupply the 



* Can aqy good Reafon be afligned, why Pledges 
are ufed in the King\s:. Bench (and alfo in the Com- 
mon Pleas), when it is againft Attornies or Officers of 
the Court there, and not by Original ? Did ever 
any Procefs iffue here requiring Pledges ? And yet 
thefe are continued with much £xa&nefs, and are 
the Support of the Memorandum at the Beginning of 
the IJfue. And the formal and feigned Pledges were 
thought fb material, before the -4^5 Anna^ that the 
Want thereof was a Matter of Demurrer, And fince 
then, if by Chance they have been omitted. Summons's 
. have been, and may be taken out, for the Plaintiff 
to Jhe^ Caufe why he ftiould not amend his Declaration^ 
by adding them. A fine Amendment truly ! which a 
litigious Defendant feldom omits to avail himfelf of, 
when he wants to protradl or delay a Suit, and it fhews 
the Mifchiefs that may arii'e through the Ufe of Pled- 
ges. 

Original 
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Original and Return. And was it not for thd 
formal fuppofing the Defendant to be in Cuf^ 
tody of the Marfhal, in the King's Bench, there 
would be no Occafion for fuch a fiSlitious Be- 
ginning, nor for adding Pledges at the End of 
the Declaration, nor confequently for the Me- 
morandum at the Beginning of the Iflue, in the 
King's Bench 'y but the Declaration might be 
more plain, fimple, and fignificant in one and 
the like Form in both Courts, wherein the 
Defendant's Addition, and the Nature of the 
Aftion, fhould appear, viz. 

B to wit. A. B. by R. B. bis Attorney, 

complains of CD. late of W, in the Jaid 
County of^. I'eontan, of a Plea of 

for that whereas the f aid C. on the loth Day 
t?/ November in the Tear .of our Lord 176::., 
at W. in the f aid County, was indebted to the 

faid A. in, ^c. And therefore he brings his 
Suit, i^c. 

The Court fuch Declaration is in, would ap- 
pear by the Chief Clerk's^ or the refpeftive Pro- 
thonotary's Name at the Top of it. 

There are fpme Particulars taken Notice of 
by ouF Books, wherein a» Declaration in one 
Court differs from that in the other j but un- 
lefs it be in the formal Beginning of each, ic 
is prefumed thefe Differences are very imma- 
terial : as whether an Alias Dill' be in or not, 
cir a Profirt in Cur' in the Body, or at the End 
of the Declaration -, and fo of Letters "Tefi^" 
mentary, (^c. or whether it be in the Tear of 
our Lord, or in the Tear of the Reign of the 
King, feeing all thefe are almoft now ufed in- 
differently, / 

Formerly ^ 
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Formerly, indeed, when Originals were fucif 

out as the leading Proceffes, then if an Alias 

J)i£i\ or Year of the Reign, fc?^. Was in the 

fVrit^ it was neccflary the fame fliould be in the 

Declaration, to agree with it. So likewife in 

Reference to the ancient Praftice in the Com-' 

mon Pleas in Debty Covenant^ Account, Annuity ^ 

Detinue, and Replevin, wherein the Defendant 

was ufed to htjummoned on the Original, the 

Declaration faid, Summonitus fuit ad re/ponden^ 

dum, (^c. And in ^rejpajs. Cafe, Trover, and 

EjeSlment, wherein Attachments were ufed, If 

faid, Attacbiatus fuit ad refpondendum, ^Ct 

And fb, even at this Day, thefe formal Wordf 

ftill continue in Ufe in the Common Pleas, not- 

withftanding the PraAicc to which they relate 

has been difcontinued fome hundred Years* 

What religious Obfervers of Antiquity have 

the Praftifcrs of the Law been, in all Things 

that were not abfolutely forbidden them ! 

But the better to obferve the Difference, let 
us perufe a few Forms of Declarations in each 
Court in Debt, Cafe^ and Trejpajs, as they are 
at prefent in ufe* 

S>ecidrdtton£^ 

€8e common fo?mal iBe<tf«n(flir ef a . 
Declacarfon ill tlie t^fn0'0'Benc&« 

Bcrfclhire, i9 wt. A. B. complains 4f C. !>• 
hing in the * Cuftody of the Marjhai of tU 



* The Defendant bekg alledged to be in the Cujhiy 
ef\he Marjbail, thew was no Occaiium for atoy further 
Addition to his Name ; and this is the Reafon wb^ it ia' 
Qaitted in the King^s Bench. 

Marlhalfc^ 
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JVTarfhalfea of our Lord the Kingy before the 
King himfelfy for this^ to wit^ that whereas 
the /aid C. ^c. and ends with 

f John D9e 
Pledges to prolecute, j and 

^ Richard Roe. 

Clie common formal TBefffttntng of a 
Declaration fn tlje Common picas, 
fn Cafe, Crcfpaf^, CcoUec, anH Cjca- 
ment* 

Bcrkfhire, to wit. C. D. late of W. in tb^ 
/aid County *ofB. Teoman, was attached to 
anjwer to A. B. of a Plea of ^refpafs on the 
j^ Cafey t^f. and whereupon the /aid A. B. 
^j; R. B. his Attorney y complains y that where^ 
as the /aide, on the, (dc. without adding 
apy Pledges. 

N. B. If the A(!^ion-be in Bebty Detinufy Co- 
wnanty Accounty Annuity, or Replevin, then it 
muft be, Was/ummoned to an/wer. 



mm^ 



* By the Court of Common Pleas the County in 
the Margin is Part of the Declaration, though not held 
fo in B. R. and this 0/ B. may therefore be omitted, as 
'tis fuperlluous. 

f This i^c, is neceflary, and ought not to be omitted, 
becaufeit fupplies the Recital of the Origina/ Sind Return of 
Pledges ; and the Reafon why there is no Wc here in 
Debt, Trefpafsy ^c, is, becaufe in thefe you fee, the 
Original ^is in Part recited, notvvithllanding the R. in 
Cha» 2* 

G a DC- 
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a Declaratfon fii Debt on 13ontJ in tlje 

jl^inff 15 'Beiictj. 

BerkQjire, to wit^ A. B. complains of C. D. 
being in the Cuftody ff the Marfhal of the 
MdriiullVa oi our Lord the Kingy before the 
King hinfelfy ^ of^ a PUa that he render to 
the /aid A. lOcl. of lawful Money cf Great 
Britf^in, which be czves to and itnjulily detains 
from hiniy for tio's. to it it, that whereas the 

Date, f^id C on the loih D.;> of Pv]?y ;'« the Tear 

of our Lord lyio^ at W. in the f aid County^ 
by his certain IVritin^ Obhgatory^ fealed with 
the Sed of the faid C. and to the Court cf 

Profert. our faid Lord the King, 7i&w here fhewn -f"* 

the 



* When the King*5 Bench took Cognizance of Debt 
by Original, they purfued the Form of the Commcn 
Picas in the Declaration in this Place ; for it is plain, 
this is a Recital of the O'righial Writ, as in the Common 
Pleas, and can no ways here relate to any Procefs out 
of the Ktng*s Bench, and therefore thefe Words, Of 
a Plea that he render, l^c. Ihould (as is conceived) 
be omitted in the Declaraiions in Deht in B, R. when 
the Proceedings are not by Original, as generally tliey 
are not. 

f The Reafon why a Deed that is pleaded ought 
to be fhewn to the Court, is, becaufe every Deed 
mull prove itfelf to have fufficient Words, whereof 
the Court muft adjudge; and it is alfo to be proved, 
otherways, as by WitnelTes, or other Proof, if the 
Deed be denied, for that is Matter of Faft. i Jn^, 
121. h. 

Of every Deed pleaded, wiph a Profert hie in Cur*, 
the other Party is intitled to crave Oyer, i. e, to. hear 

it; 
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the Date whereof is the fame Day and Tear 
abave^ acknowledged bimfelf to be bound to 
the faid A. in the faid lool. to be paid to 
the faid A. whenever be the faid C. fkould be 
thereunto required. Tet the faid C. although Breach. 
often required^ i^c. hath not pnid to the faid 
A. the [aid lool. but bath hitherto refufed^ 
and ftill doth refufe to pay the fame to tim^ 
to the Damage cf the faid A. 20 1 and there^ 
fore he brings his Suit, fcf f . 



the Plaint, f , * I ^' ^\' 

theDef/ ^ Pledges to profecute I and pj^^^^ 



je, B. for ^^- p^-'"^ ^ ii y- ^^^ 

Jim K.» tor klAV A^wlcf «^ A Inn 

*■ J /:, Roe. 

a Dcclajatfon fii T^m. on TlSoaii fit tfje 

Comiiion piea0. 

Bcrkfliire, to wit. C. D. late of W. in the 
faid County^ Teoman^ was fummcned to anfwer 
to A. B. cf a Plea^ that he * render to him 

1 00 1. 



it ; which is now generally g'ven by nraking a Copy 
of Aich Deed for him. Oyer is an old French V/ord, 
and was anciently ufed for what we now cuil Affiy^es^ 
Anno X'i^ En \, And the Jiiilioes Commiifijn, a Com- 
miffion of Oyer et terminer ; though anciently every 
Deed that was pleaded was actually brought into Coart, 
and could not be taken out again till after the Matter was 
determined. 

. * This is a Recital of Part of the Original with 
an ^'f. to fupply the Remainder of it, -viLi \\\q, Re- 
turn thereof. The fame is in the Declaratkn on a 
MutuatuSy and others in Debt. And tHoiioh this 
formal Part is copied from the Ccmmon PUus by tiie 

^ 2 K:KgU 
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lool. which he owes to^ and Ufij^^ftly detains 
from bim^ i^c. and whereupon the /aid A. by 
R. B. bis Attorney^ complains^ that whereas 
the /aid C. on the loth Day of May in the 
Tear of our Lord i7.:?o, at W. in the Jaid 
County y by his certain IVriting Obligatory ^ 
acknowledged himfelf to be bmnd to the faid A. 
in the faid loo 1. to be faid to the faid A. 
whenever he the faid C. fhould be thereunta 
required*, Tet the faid C. although often re- 
quired^ ^c. hath not paid to the faid A. the 
faid \oo\ ^but bath hitherto refufed, and Jlill 
doth refufe to pay him the fame, to the Da- 
mage of the faid A. 20 1. and therefore he 
brings his Suit, i^c. And the faid A. brivgs 
here into Court the aforejaid Writing Obliga- 
tory, which teflifies the faid Debt in Form 
aforefaid, the Date whereof is the^fame Daj 
and Tear above mentioned. , 

N. B. The maft material DifFerence in theJe 
is in the formal Beginning of them, elfe they 
may be ufed indifferently for either Court, it 
being not material whether the Profert in Cur* 
be in the Middle or End of the Declaration j. 
though it is prefum.ed'this in the Common Pieas 



King*s Bench, ytt it ought to be without the ^^V. 
there being nothing in tJie King^s Bench to be fupplicd 
by the ^V. therefore tliis Part of the Declaration therein 
had been beft omitted. And the Declaration thus, A. 
B. complains o/" C. D. being in the Cuftody of the Mar- 
Jhal of the Marlhalfca of our Lord the King, before 
.the King himfelf for this, to ivit, that nfjhereasy ^c, 
without any, of a Plea that he render^ Idc, either in Debt, 
QX cn. a Muiuaius^ 
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is the moft ancient Fornn. Letters Teftamen- 
tary, i^c. are always at the End in both Courts, 
becaufe the Profert in Cur' of thefe cannot wfll 
be introduced in the Body of the Declaration. 

3!n Debt on TSonH, tuftb an Alias Dia* 

in tlje mins'sf TSenclj. 

Berklhire, to wit, A. B. complains of CD. 
ctherwfe called CD. cf W. in the County 
of B. Teomany being in the Cuflody^ i£c. 

Sin tlje Common pieosf. 

Berkfliire, to wity C D. late of W. in the 
faid County, Teoman^ otherwife called C. D, 
cf W. in the County of Berks, Teoman^ was 
fummoned to anfwer to A. B. cf a Plea, that 
^c. 

If an /iHas DiS' is ufed, it ought to be L/- 
teratimy as in the Bond. An Mas diB^ was 
never neceflary in the King's Benchy and how- 
ever neceffary it might have been formerly in 
the Common Pleas to agree with the Original, 
it is not fo now> but is thought to be beft 
omitted, to avoid the Rifque of making a 
Miftake therein. 

a Dcclaratfon on a S^utnatug fn t&e 

Berkfnire, to wit. A. B. complains of C D. 
being in the Cuftody of the Marlhal of the 

G 3 Marlhalfea 
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Marfhalfea of our Lord the Kingy before the 
King himjelf " of a Plea^ that he render to 
'*^ tkefaid A. 50I. of lawful Money of Great 
" Britain, which the faid C. owes tOy and 
'^ unjujlly detains from him^* for tbiss to wity 
that whereas the faid C on the loth Day of 
May in the Tear of our Lor dy 1730, at W. 
in the faid County of B. borrowed of the faid 
A. the faid fum of c^o\. to be faid to the faid 
A. whenever he the Jaid C. fhould be there- 
unto afterwards required y yet the faid C. al- 
thoughy ^c. The Breach and Pledges as 
before. 



^n a ^utuatu0 fn tlje Common pi^ais. 

Eerklhire, to wit, C, D. late ofW. in the faid 
County y Gentleman, wasfummoned to anfwer to 
A. B. of a Plea that he render to the faid A. 
50 1. of lawful Money <?/ Great Britain, which 
l>e owes tOy and unjujily detains from him, 6fr, * 
and whereupon the faid A. ^7 R. B. ib/j At- 
torney complains y that whereas the faid C. 
en the loth Day of May in the Tear^^ of our 
Lordy &c.' The fame as above;, without 
Pledges. 

9 Declaration m Cafe fn tfie M\e'$ 

oaencft. 

Berkfliire, to wity A. B. complains of C. D. 

being in Cujlpdy of the Marjhal of the Mar- 

Ihalfca of our Lord the Kingy 'before the King 

himfdfy for thisj^ to wity that whereas the 

Jaid Q. en the Day of in 

2 the 
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the Tear of our Lord 1740, atVJ . in the f aid 
County of B. was indebted to the /aid A. in 
the Sum of 30 1. of lawful Money of Great 
Britain, /(7r divers Goodsy fFares, and Mer- 
chandizesy ^c. Or for Money lent. Work 
done, &c. 



3ln Cafe fn tfie Common pea0. 

Berkfhire, to wit. C. D. late ofW. in the /aid 
County^ Jpothecaryy was attached to an/wer 
to A. B. of a Plea of Tre/pa/s on the Ca/e^ 
feff. and whereupon the /aid A. by R. ^. bis 
Attorney complains y that whereas the /aid C. 
on the, "Day of in the Year 

of our Lord 1740, at W. in the /aid County 
of B. was indebted to the faid A. in the Sum 
of 30 1. of lawful Money of Great Britain, 
for divers Goodsy ^c. 

Declarations in Cafe differ only in the formal 
Beginning of them, and adding Pledges in the 
Kings Bench, and omitting-them in the Com- 
mon Pleas. And in this only, in the Common 
Pleasy is truly expreffed the Nature of the Ac- 
tioHy viz. ^re/pa/s on the Ca/e\ whereas in the 
others it is fet forth in the whole bubftance of 
the Declaration. 

a Dcclaratfon in Crefpafg fn tee 

M\\^% TSencij. 

Berkfhire, to wit. A. B. complains of C. D. 
being in the Cuflody of the Marfhal of the 

G 4 Marfhalfca 
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Marlhalfcra of our Lord the Kifig^ hfore the 
King bimfelfy for this^ to wit^ ' that whereas 
the f aid C. on the Day of 

in the Jecond Tear of the Reign of cur Sove- 
- reign Lord George the Thirds now King of 
Great Britain, i^c, at W. in the County of 
B. with Force and Arms^ to wit^ with Swords^ 
Staves^ Knives^ Fijls^ and Feet^ made an Af- 
fault upon the faid A. and beat^ wounded^ 
and ill'treateJ bim^ Jo that bis Life was de* 
fpaired of and then ^and there other Injuries 
to him did^ agai7tji the Peace of our faid Lord 
the now King^ to the great Damage of the 
faid A. of lool. and therefore he hings his 
Suit, &c. 

Pledgjs, &V. 



Sin €f£fpar0 in tljc Common ^Mss. 

Berkfliire, to wit. C. D. late of W. in. the 
faid Count)\ TeGman, was attached to anfwer 
to A'.. D. of a P!ea^ "nhsrefore with Force and 
Arms he made an Affault upon him the faid 
A. ai D. in the faid County of B. and heat, 
wounded, and ill-treated h'.m, fo that his Life 
was greatly defpaired cf and then and there 
other Injuries to him did, againji the Peace of 
cur faid Lord the now King, (sfc. and where- 
upon the faid A. by R. B. his Attorney, com-- 
plains, that whereas the fatd C. on the 
Day of in the fecond Tear of the 

Reign of our Sovereign! Lord George the Thirds 
now King of Grrat Britain, &r. at D. in the 
faid County of B,. zvith Force and Arms, to 
wit^ with Sword^ Staves^ Knives^ Ftfls and 

Feet^ 
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Feet^ made an /IJfault upon the faid A. and 
beaty wounded end ill treated him^ fo that 
bis Life was dejpaired cf^ and then and there 
ether Injuries to him did, agaifiji the Peace^ 
is^c. to the Damage of the [aid A. 100 1. and 
therefore hn' brings his Suit, (^c. 

Thefc few Sketches of Precedents arc only 
to Ihew the Agreement there is between the 
Declarations of both Courts, and wherein they 
differ from each other; which, as obferved, 
is only in the formd * Beginnings, and is 
owing to the Reference they have to the Bill, 
^nd the Original in the refpeftive Courts, though 
in fome in the Common Pleas, efpccially thofe 
in Trefpafs, we find the Original more fully fet . 
forth than in the others. And now, in ^i 
tarn JSlicns, the Original is generally all re- 
peated, notwithftanding the Rule of Car. 2* 
JO reftrain the Repetition thereof. 

Before we depart fr<jm this Head, there are 
yet two Things to be taken Notice of, that is, 
the Venue, and the Day of the Adion. 

With refpeft to the Venue, it is faid, that 
on the fettling of Nift prius, they obliged the 
plaintiff to try his Aftion where it accrued, 
jbecaufe the Juiy was to come from where the 
Fatl was committed. But while the Procefs 
was by Attachment and Dyirefs, which could 



• As to the formal Beginnings and Conclufions of 
Declarations in particular Cafes, as for and agalnft 
Executors or AJniiniilrators, Aiiignees of a Bankrupt, 
Attcrnies, <s c they rje to be fcen in the printed Book3 
of Precedents. 

be 
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be only where the Defendant's Goods were^ it 
begat a Diftindkion between Aftions ; the one 
being called Tranfitoryy which related to Goods 
zn^ Chattels y and was to follow the Defendant 
wherever Jie could be found ; the other was 
called Localy becaufe it related to Lands, and 
the Procefs was to be on the Lands. 'Thefe 
were to be laid in the County where the Lands 
lay; but in Tranjitory Actions the Plaintiff had 
Liberty to chufe his Venue^ being fuppofed to 
lay it where the Aftion accrued j and in cafe 
Defendant fled froni that Place, the Plaintiff 
had Liberty to try his A6tion in the County 
wherein the Deferidant w2isfummoned. But this 
came at length to be much abufed, for the 
Plaintiff would lay his AMon far from the Place 
where the A£tion arofe, which put the Defend- 
ant under a NecefTity of carrying his Wit- 
neflcs into a County far from the Place. lA 
order to prevent this, the 6 R. 2. was made, 
which enafts that Writs of Account ^ Bebts^ ^c. 
Ihould be commenced in the County where 
the Contrails were made ; for if the Centrals 
were made in another County than contained 
in the Origmaly the Writ Ihould abate. But 
this Statute (it is faid) was never put in ufe, 
for it was thought the Plaintiff could not then 
follow the Defendant into another County, and 
it was forefeen that many other Mifcbiefs 
would arife; therefore the Judges affumed a 
Power of changing the Venue. The Alteration 
began in the King^s Benchy for there, where the 
Procefs was by Billy they could eafily change 
the Fenue ; but in the Common Pleas y where they 
mult have an Original to warrant their Pro- 
ceedings, it was more difficult: Therefore 

here. 
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here, at firft, the Plain tifF was obliged to fue 
out an Original^ where the Aftion arofe ; and 
then a * ^eftatum Capias into another County 
where the Defendant was to be found. But as 
this was tedious, chargeable, and inconvenient, 
this Court began to change the Venues and al- 
lowed the Plaintiff to file a new Original to 
warrant his Declaration. Thus it continued 
until 21 7. I. whereby Perfonal and Tranji- 
tory Adtions, as Deht^ Detinue^ Jjfault and 
Battery^ isfc. may be laid in any County. 

However, the Courts, notwithftanding this 
Statute, upon an Affidavit, that the Caufe of Ac- 
tion arofe in fuch a County and not elfewherc, 
will of Courfe change the Fenue to it's proper 
County, if not laid fo -, and this is now a Motion 
of Courfe. But Local Aftions, as EjeSlmentSy 
Wajle^ Trefpafesy ^are claujum • f regit ^ i£c. 
mull be laid in the proper Counties where the 
Aftions arofe, or where the Lands lie. 

With refpeft to the T:ime of laying the Ac- 
tion : In Debt upon Hond, or upon a Note, 
&?r. the certain Day is deduced from the Bond 
or Note itfelf, and confequently will appear 
by the Declaration thereon. But in all Ac- 
tions upon the Cafe^ Trejpafsy Ajjaulty Battery^ 
i^c. we are not obliged to lay the certain Day, 
the Caufe of Aftion arofe, in the Declaration \ 
but if it be laid on fome Day after the Caufe 
of Aftion art)fe, and before the Commencement 



• ^^rre, if this did not give Rife to the Teftatum ? 
The lik.e Ufe of a Tefi, ftill continues, and in many In^ 
ftances is deemed abfolutely neceifary, notwithilanding tho 
Allowance to file a new Original, 

of 
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of the Suit, it is fufficient. And it is with 
great Reafon this is allowed, as in fome Cafes 
it may be impoCible for a Plaintiff to afcer- 
tain the Day by Evidence, or it may be for- 
got, isc. 

£)f 3!mpaclance0, &c. 

Formerly the T)ectarations ufed to be entered 
upon the Roily then filed and docketted 5 and 
* Continuances ufed to be entered thereon from 
that Term until the Defendant pleaded to liTue, 
or confeffed the Aftion ; becaufe then,, in mofl: 
Cafes, the Defendant was not obliged to plead 
the fame Term that the Declaration was of, 
but he was intitled to an IraparlancCy i, e. Time 
to imparle or plead from that Term to the 
next fubfequent Terrn. 

In the King's Bench t\ih Defendant had an 
Imparlance, vel Licencia Inter loquendiy in all 



• A Continuance was the continuing the laft Prc- 
ceeiding upon the Roll from cne I'erm to another, end 
ib on, that no intervening Term nitirht appear, for if 
' there did, the Party not making fuch Continuance to keep 
himfelf as afting in the Caufc, v/as iaid to be cut of 
Court; and fo if no Entry of an Imparlance appeared 
in the Declaration, the Defendant might have figneJ a 
Nan pros, or demurred. But now the Statute of "Je^ 
faille, 21 J, I. helping t\iz filing and continuing has oc- 
cafioned the Difufe of it, for a Bill, or Declaration, is 
now never ingrolTed and filed, and confequently no Con- 
tinuances entered therecn bat in prrricular Cafes ; for if 
there is no Writ of Error, there need:, no' Bill to be filed, 
though it is always charged, and ahnved for as done 
in the King^s Bench, becaule, I fuppcic, // may he require 
/// to be done, 

C^fes i 
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Cafes ; for being arrefted on a general Writ of 
Bill of MiddleJeXy or Latitat ^ wherein no Caufe 
of Adion appeared, confcquently he could not 
know the Caufe of Aftion, nor how to make 
his Plea, until the Declaration was entered; 
and therefore was very reafonably indulged 
with an Imparlance. 

But in the Common Pleas it was not general, 
for in fome Cafes the Defendant had an Im^ 
parlance of courfc, in others nox ; for Inftance, 
If the Defendant appeared upon an Arrcft 
by a contimon Claujum fregit^ he had an Im- 
parlance of CQurfe ; but if the Writ had been 
fpecial, according to the Truth of the Adion, 
and returnable the firji or fecond Return of 
the Term, then the Defendant was to plead 
that Term, becaufe the Plaintiffs Complaint 
or Declaration being fet forth in the IVrit, 
the Defendant could thereby know the Caufe 
of Aftion, and how to make his Defence; 
and therefore in that Cafe, as he already had 
fome Time to confider of it, and prepare 
his Plea from the Summons^ there was the 
lefs Reafon for his having further Time of 
* courfc, efpecially fo long Time as an Impart 
lance.. But in all Real Aftions the Defendant 
was intitled to an Imparlance of courfe. 

Although in the Common Pleas the Defendant 
was indulged ^ith an Imparlance, according to 
the Cuilom of this Court's Method of Pro- 
ceeding, yet it was not cuftomary, or the 
Praftice of this Court, ever to make any Entry 
of an * Imparlance on the Roll, or in the Plead- 
ings, 



* And yet in an Ejedlment Caufe (becaufe it's in 
the N:;ture of a real Adion) an ImparUnct muft be 

eutered 
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ings, otherwife than in this Manner at the Bot- 
tom of the Declaration, Imparl'tnce to the firji 
Day of next ^erm^ which never appeared in the 
Record y for what did it fignlfy to the Court 
whether or no the Defendant pleaded the fame 
Term the Declaration was of, or not ? 

But in the King's Bench they always entered 
-the Plea with the Imparlance before it, which 
was either general^ when Defendant ' was in- 
titled to itof>courfe, and entered thus, And 
now at this Day, that is to Jay ^ Friday next af- 
ter eight Days of St. Hilary, (being the firft 
Return of that Term) until which Day the /aid 
C. had Leave to imparle to the /aid Billy and 
then to an/werj &?r. Or cKc/pecialy which was 
granted by the Court, and was prayed when 
the Defendant wanted to plead fome fpecial 
Plea, which he could not plead after a general 
Imparlance, (for there were feveral Pleas in 
Abatement and Bar, which the Defendant had 
no Right to plead after a general Imparlance) 
and therefore thefe Words were ufually added 
thereto, Saving all Advantages y as well to the 
Juri/diliion of the Court y as to the Writ and 
DeclaratioHy ^c. 

But now by a Rule in the King's Bench, 
Trinity 5 &? 6 Geo. 2. * Imparlances, in fome 
Refpeds, are taken away; for it is hereby 



entered with the Profhcnofary, /. e, the Prothonotary mull 
be paid 2 j. for the Entry ot an Imparlancey though none is 
made. 

• To take away the Imparlance^ or Time to plead in 
the Common Fleas; a Rule was made, Mich. 3 Geo. 2. to 
tlie like Purpofe, from whence the Rule in the King*s 
Bench was taken. 

ordered 
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ordered. That if the Writ be returnable the frjl 
or Jecond Return of any Term, ^c. then if the 
Declaration be delivered with Notice te plead <'our 
Days before the End of the "Term^ the Defendant 
{hall plead the fame Term without any Impar-- 
lance i but if the Writ ke not returnable thtfirjl 
or fecond Return ; or in cafe it be, and the De- 
claration is not delivered with Notice to plead 
four Days before the End of the Term, then the 
Defendant has yet an Imparlance. So that an 
Imparlance now depends on the Return of the 
Vv rit, and the Delivery of the Declaration, and 
confequently the Entry thereof. 

Whenever the Defendant is intitled to an 
Imparlance^ the Entry of fuch Imparlance is 
made before the Plea as above, viz. And now 
at this Dayy that is to fay^ * Friday next after 
eight Days of St. Hilary in tl is fame Term, 
(until which Day the f aid C. had Leave to im^ 
park to the faid Billy and then to anfxver there- 
unto) before our Lord the King at Weftminfter 
come as well the faid A. by his Attorney afore- 
faidy as the faid C. by R. B. his Attorney -y and 
the faid C. defends the Wrong and Injury when 
&c. and faith that — — Then follows the Plea. 



* This is always the frfl Return of the Term the 
Pica is cf, becaiife by the Courfe of the King^s Bench they 
n . cr Clltcr^ J Contnmanccs uiiiil the Plea came in, thouo-h 
the Dcclaraiioi was delivered four Terms before ; nor 
do tliey now rnake any Continuances from the Decla- 
ration to r.iy in-crvening Term : As fuppoie the De- 
claration cf F.cj'ler Term, and the Flea of Hilary 
next, no ll'.:'\.Q is taken of Trinity and Michaelmas 
Term, *S.v ;>://, of making up IJJiies. 



. An 
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An EnlTy of an Imparlance in this Mannery 
is thought to be neither a material, nor a ne- 
ceflary Part of the Pleadings, from it's having 
never been ufed in the Common Pleas ; and ac- 
cording to the prefcnt Praftice of this Court, 
fuch an Entry is not made, when a Tlea is 
of the fame Term with the Declaration :. And 
what indeed does it fignify to the Court, whe- 
ther or no it appears by the Record that the 
Defendant pleaded the fame Term, or not * ? x 
And if it is not neceffary, the Qu^ftion will be^ 
Whether the Ufe of it is in any Refpeft hurt- 
ful ? One need only, confult the Notes of 
Praftice to fee what Mifchief has attended the 
Ufe of it, for though it doth not much lengthen 
the Pleadings, it often ferves to perplex them, 
and leads the youngPraftitioner into Miftakes; 
for Inftance, The Declaration was of Hilary 
Term, the Defendant did (as he may, and 
ought to do) deliver his Plea with an Impar- 
Icnce of Eajier Term ; the Plaintiff took IJfue 
on this Pleay and as he could not alter the De- 
fendant's Entry of the Imparlance^ he was obli- 
ged to make up his IJJue of that Eajier Term, 
and confequently award the Venire of that 
Term 5 though he did not deliver the Iffue till 
after Trinity Term, becaufe he could not (as 
it was a Country Caufe) go to the Trial until 



* I5 there not as great a Reafon for ufing fuch. 
an Entry before a Replication, Rejoinder, or other 
Pleading, as before a Plea ? Thefe fhall be intended, 
when they are entered of Record, that they were made 
of the fame Term in which the Plea came in* Why 
not the Plea of the fame Term with the Declara- 
tion, 

the 
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the Affixes following. Now what was the 
Copfequence of this ? Why, when the Plain- 
tiff canie to pafs his Record for Trial, on an 
old Iflue, he had to pay the Clerk of the 
Dockets for a foji Terminumy and 4 j. id. to 
the Clel*k of the Treafury for a pq/t Roily 6fr. 
All unneceflary Sums to be paid by the Plaintiff 
or Defendatit, and yet this frequently happens. 

But this is not all, for it is frequently the 
Occafiori of greater Mifchiefs, as when the 
Judgmejit comes to be entered up, it muft be 
entered up with Continuances on the Roll by 
* Vicecomes non mijit Breve from the Return of 
the Venire to the I'efte of the Dijlringas, which 
Entry of the Continuances, it is believed, is 
frequently forgot, and oftentimes omitted j and 
this through the Ufe of an Imparlance. And 
yet, if this formal Entry is not properly ufed, 
the Court, in all Probability, will fct the Judg- 
ment afide, or allow it as a Matter of Error ! 

It is confeffed, that in order to avoid pay- 
ing Poft-terminumsy^c. it is mofl: ufual for the 
Defendant to deliver his Plea without the Entry 
of the Imparlance before it, which leaves the 
Plaintiff at Liberty to make the Imparlance to 
the fame Term he makes up his IJfue of, which 
may be three or four Terms after the Declara^ 
tion and Plea. But why fliould any Inlet to 
Miflakes or Impropriety remain in the Plead- 
ings, when it may be removed without any 
Inconveniency whatever ? And therefore wotild 
it not be better to difcontinue the Ufe of the 
Entry of Imparlances in this Court, as it Is in 
the Common Pleas ? 



* See under the Method of entering up Judgments in 
the Kin£s Bench. 

H Of 



jS An Hijiorical ^reatife of a Suit at Law. 

£Df tlje piea, anH pieatifngs. 

A Flea is commonly taken for the Defend- 
ant's MJwer to the PlaintifFs Declaration^ 
though it may in general be taken for that 
which either Party alledgeth for himfelf in a 
Court, in a Caufe there depending j and con- 
fequently Pleadings^ in a large Senfe, contain 
all the Matters which come after a Declara-- 
tiony as well on the PlaintifFs Part, as on the 
Defendant's, until an IJfue is joined between 
them. 

A Plea pleaded to the Adtion is either ge^ 
neral or /fecial. 

A general Plea is a concife and direft Anjwer 
of the Defendant to the PlaintifFs Declaration^ 
framed and contrived of old in fuch Words as 
were proper to deny the whole Part of the 
Declaration : As if the Defendant was charged 
with a ^re/pa/Sj the general Plea was, that he 
was Not guilty thereof, which is now commonly 
called the general IJfue. Such is the Plea of Nil 
debet J or He owes nothing, to an Aftion of Debt 
on a Contraft ; Non eft FaHim, or // is not bis 
Veedy to an Aftion of Debt on a Bond i or. 
Solvit ad Diem, or He paid it at the Day, to a 
Bond, Such is Non ajfumpjit, or He did not 
ajfume upon himfelf, and promife, (^c. to an 
Aftion on the Cafe upon a Promife, fcfr. 

A fpecial Plea is a Plea drawn up in Form, 
fetting forth the Matter pleaded at large, with 
an apt Conclufion to the Declaration or Aftion. 

There are likewife other Pleas framed of 
old by the Courts, to anfwer the Occafion of 
them; and though thev do not come under 

the 
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the Itenomination of ifluable Pleas, yet they 
are mbft commonly ranked with them as fuch, 
though they are rather a Confcflion of the 
Truth of the Plaintiff's Declaration ; as Non 
Jum informatusy or, / am not informed to Jay any 
thing in Bar^ fcfr. Nil dicit^ or. He fays no- 
thing in Bar, (Se. Cognovit ASionemy or, He 
confejfes the ASion^ 6fr. Thefe were framed 
by the Court, to be ufed when the Defendant 
neglefted to plead in Time, and by his Silence 
irriplied a Confeflion of the Adtion ; for with- 
out fuch Means the Plaintiff could obtain no 
Satisfaftion by his Suit : Or elfe they were 
Really pleaded by the Defendant himfelf, in 
order to give the Plaintiff Judgment for his 
Demand, without the. Expence of going to a 
Trial. 

With refpect to Pleading in general, it may 
be neceffary to underftand that the Tenor of 
the Writ is to compel the Defendant to appear 
in Court at the Return thereof, and defend the 
Plaintiffs Charge againft him ; at which Time, 
anciently, every Defendant, either in Perfon 
or by his Attorney, did adbually appear, and 
plead what they had to fay in their Defence, 
Ore tenus at the Bar. If it was any fpccial 
Matter, the Counfel fpoke fuch Matter at the 
Bar, and the Plaintiffs Counfel did likcwife 
Ore tenus reply thereto. And the Prothono- 
taries, and their Entering Clerks, (whofe Bu- 
finefs it was) did enter fuch Pleadings in Books 
and upon Rolls, from which they tranfcribed 
the Iffue Roll. But if it appeared to the Court, if 

upon opening the Matter, that the Plaintiff 
had no Right to maintain his Aftion, the Judges 
w Oflim abated the Writ, or othenvife gave a 

Ha further 
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Bi\ Debet fti Oeljt qitf tarn, &cc. fit t8e 

v^w^ the /aid C. D. ^jr R. B. his Attorney ernes 
and defends the' Force and Injury^ when^ fcfr. 
and fays that he does not owe to our faid Lord 
the King and the /aid A. who as well^ &c. 
the faid 40 1. nor any Part thereof ^ in Man^ 
ner and Form as the faid A. who as well^ fcff. 
aiove complains againjl him. And of this be 
puts bimfelf upon the Country. 

Bi\ liEfJet fn SDebtv Qut tarn, &c. fn ttic 

Common pieais. 

• 

'--And f^s that he does not owe /« our faid Lord 
the Kingy and to the faid A. who as well 6fr. 
tie faid j^oL or any Part thereof in Manner 
and Form as the faid A. who as welly (^c: 
has ahove declared againjl him. And of this 
be puts bimfelf upon the Country. 

iSon Hetittet fn Ocbt fit t&e mfrtfi'^ 

15enct)4 

And the faid C. D. hyV.. B. his Attorney^ comes 

and\ defends the fpfc.e:4nd Injury, ivbenj £sfc. 

and fays that he does not detain from the 

. faid A. .C. the faid 30 L or any Part thereof 

. in Manner and Form as the faid A. B. akcve 

complains againjl him. . And of this he puts 

bimfelf upon the Country. 

Bon 
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Bon Hetfnet f n Debt fn tDe Common 

Is Word for Word the fame as in the King^$ 
Bench. 

Bon Detfnet fn Cafe f n botb Courts. 

And fays that be does not detain from the 
faid A. B. the /aid Goods and Chattels^ in the 
faid declaration fpecified^ or any Part of tbem^ 
in Manner and Form as the faid A. above 
complains againji bim. And of tbisy i^c. 



m\ Debet nee Detmet in botb Couttjor. 

And faitb tbat be dotb nQt owe to tbe faid 
A. B. tbe aforefaid 30 1, nor any Part thereof^ 
in Manner and Form as tbe faid A. batb above 
declared againji bim j nor dotb be detain from 
tbe aforefaid A. tbe Horfe aforefaid^ in Man- 
ner and Form, as tbe faid A. batb above do* 
clared againji bim. And of tbis^ (^c. 



Bon fnftegtt Connentfonem for eftbec 

Coutt. 

And tbe faid C. D. by R. B. 6?r. and fays tbat 
be did not break tbe faid Covenant (or Cove- 
nants, or any one of them) in tbe faid De- 
claration above fpecified, in Manner and Form 
as tbe faid A. above tbereof complains againji 

H 4 bim. 
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him. And of this he puts bimfelf upon the 
Country^ 

• % 

j!3on afllimp0t fit tfie mfttg'jj 'Bettc^. 

Jnd the faid C. D. by R. B. his Attorney, conies 
jand defends the Force and Injury, when^ (f?c. 
and fays that he did not undertake in Manner 
and Form as the faid A. B. above complains 
againjl him. And of this he puts himfelf up- 
on the Country. 

mm affumpct fn tfte Common peasf- 

Is the fame as in the King^s Bench. 

JBon afTumpat iip erecutotis oc aumfnf- 
Itrato^js foe eft&ec Court* 

And the faid C. D. and E. F. hy^ &c. and fay that 
the faid E. F. (the Teftator) in bis Life-time^ 
did not undertake^ in Manner and Form as the 
faid A. B. ahcve complains ^gainfijhm. And 
of this they put themfelvei upon the Country. 

Bit ffufltp fn (Efift fn m Mm'0 

And the faid C. D. by R. ft bis Attorney, comes 

and defends the Force and Injury^ , wken^ &c. 
and fays that he is pot guilty of the . Premifes 
tfbove laid to his Charge^ as the . fa,id A. 

abwe 



An ISJiorual Treati/e of a Suit at Law. 105 

above complains againft bim. And of ibis be 
puts bimjelf upon the Country. 



Bot sttCItp fn Cafe (n tlje Common 

Is the fame as in the King^s Bencb. 



leiot suiltp f n CtefpaOs in tDe Mn^ii 

And fays tbat be is not guilty tbereof And 
of tbis be puis bimfelf upon tbe Country. 



Bat gufltp ftt Crefpafis in tj)z Common 

Plea0. 



— And fays tbat be is not guilty of tbe faid 
^refpafsy as tbe faid A. above complains 
againft bim. And of tbis^ (^c. 



BtA sufltp m Ctelparis anH SHTauIt fn 

cftbec Court. 

— And fays tbat be is not guilty of tbe faid 
Trefpafs and AJfault^ ^c. 



. The common Replication to each of thefe 
general liTues is this. And tbe faid A. dotb tbe 
Jikcy that is, dotb likewife put bimfelf upon tbe 
Country. Whereupon the Iffue is joined be- 
tween the Parties, 

Thefe 
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T^efe general Tie as are tranfcribed from the 
common Books of Pradlice, only to Ihew that 
there is no material Difference between the 
Forms of them, but that they may be ufed in- 
differently for one Court as the other. 

Special Pleadings were formerly divided inta 
two Kinds only, viz. Pleas in Abatementy and 
Pleas in Bar, The Order, of Pleading was, 
fiKft^y to the Jurifdiftion of the Court ; Jecondly, 
to the Perfoii of the Plaintiff; thirdly^ to the 
Count ; fourthly J to the Writ j fifthly ^ to the 
Aftion of the Writi zxAfixthly^ in Bar of the 
Aftion itfelf. 

A Plea in Ahatement was temporary, and 
too often dilatory ; for it was not to deftroy 
the Plaintiflfs Aftion, but only to ftop the 
Caufe for. a while, until fome Defedfc was re- 
moved : As a Mifnomer of the Defendant, to 
cure which the Plaintiff entered up a Difcon- 
tinuance by Nil Capiat per Breve on the Roll, 
and then brought a new Adlion in the De- 
fendant's right Name ; which fhews this Plea^ 
was generally made ufe of to gain Time. 

The Plea in Bar wsls an Objedion to the 
PlaintifPs Aftion, and went to the Right ia 
Demand, fhewing Caufe why the Plaintiff 
ought not to have the fame ; and it was either 
peremptory and perpetual, as when the De- 
fendant pleaded a general Releafe, which de- 
ftroycd the PlaintifPs Aftion for ever. Or it 
was temporary, and barred only for a Time ; 
as the Plea Plene adminiftravity which is a good 
Plea in Bar, until more Goods come to the 
Executor's Hands. 

Pleas in Bar, in many Cafes, were reduced 
to a general and concifc Form, as was the 

general 
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general Iffue; and they were called general 
BarSy as» Infra jEtatem^ Sohii ad Diem^ Son 
dljfault^ Plene admimftravit^ Riens per Dtfccnt^ 
Uul tUl Re€0rd^ per Minas^ Comperutt ad Diem \ 
Non ajfumpjit infra fex Annos^ St. 21 Jac. i. 
Non CuL infra fex Anncs\ A£!io non Accrevit 
infra fex Annoi^ fSc. 

All thefe Pleas had a formal Beginning and 
Ending ; for Ufc and Praftice naturally intro- 
duce Form and Method, from which all our 
Pleadings had their Rife. The apt and pro- 
per Beginning of a Plea in Abatement was, 
and is, T^hat the Defendant ought not to anjwer 
the Billy or Declaration, 6?r. And it concluded 
thereto, thus, Whereupon be prays Judgment of 
the Bill {or Declaration) dforefaid, and that the 
/aid Bill be * quajhed. 

The apt and proper Beginning of a Plea in 
Bar was, and is, ^hat the Plaintiff ought not 49 
have or maintain his A£lion aforefaid againfi 
him, becaufe ht faith that, &c. And it con- 
cluded to the Aftion thus, Wherefore he prays 
Judgment if the Plaintiff ought to have or mainiaim 
his Affion aforefaid againjl him^ iSc. 

All Affirmative Pleas were concluded. And 
this he is ready to verify. But Negative Pleas 
were to be averred, becaufe it was a Maxim, 
^hat Negatives cannot be proved. 



• To quajh, from the old French, gaffer , is to 
overthrow or annul any Thing. So when an Indid- 
anent. Order of Seffions, Prefentmcnts, i^c. are fct 
afide by the Court for Infufficiency, they are faid to 
be <juaihed« 



i.. ■ , • . . . 
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Alfo when the Defendant pleaded to Iflue, 
he concluded, * And of this he puts himfelf upon 
the Country ; and when the PlaintifF did, he 
faid, jind this be prays may be inquired of by 
the Country ; . and the other Party joined Iffue 
by faying. And the faid dotbfo like- 

wife. For tho' the Iflue may confift of feveral 
diftinft Pleadings, yet this at 1 aft muft be the 
Conclufion of every Iflue to be tried by a 
Jury. And indeed it often did, and does now 
more frequently happen, that when the Plea 
was fpeciaU and to which the PlaintifF could 
not take Iflue, he was under a Necefllty of 
replying fpecially, and many other Pleadings 
went to the making up the IflTue ; as a f Re- 
joinder to the Replication^ a Surrejoinder to that j 
a Rebutter to the Surrejoinder y and a Surrebut- 
ter to the Rebutter ^ i^c. fo that an IflTue in 
fa<5t was joined fooner or later, as the Matter 



• Every Defendant is under a Neccflity of defending 
himielf» ^nd confequently wiJl pnt himfelf upon the 
faireil Means, of haying Juftice done him> which the Law 
gives him ; and that is, to put himfelf upon hi$ Country 
for their Judgment and Opinion of the Matter, which 
the Court mufi grant him : but a Plaintiff, who is as a Pe- 
titioner to the Court wherein he fues, prays it may hi inquir^ 
ed of by the Country, 

•f Pleadings are divided into Bars, Replications, jRe^ 
joinders. Surrejoinders, Rebutters, Surrebutters, ^c. Thefc 
are Words of Art, and are called Bars, Barra, becaufe 
it bars* the Plaintiff of his Adion -, RepUcatio, a Re- 
flicando", RejunBiones, a Rejungendo\ Rebutter, from the 
French Word Rebouter, a Repellando', and fo of Surre- 
butter, l^c. In ancient times, fays my Lord Coke, a 
Bar was called. Except io peremptoria ; a Replication, Re- 
pUcatio ; a Rejoinder, Triplicatio -, a Surrejoinder, ^a- 
druplicatio, l2c, 

gave 
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gave Room for it. And it might happen that 
fometimes the Plaintiff, and fometimcs the 
Defendant, firft concluded to the Country ; and 
all fuch Ipecial Pleadings were concluded agree- 
ably to the Nature and Effedl of them, viz. 
Wbereufon the /aid as before^ prays 

Judgment whither j t^d for, asobferved. Me- 
thod and Form being introduced by Prafticc, 
begun and ended all our Pleadings. 

The Rules for Pleading were, that all Pleas 
Were to be fuccinft^ without unnccefTary Re- 
petitions, and diredt and pertinent to the Cafe, 
arid not by Way of Argument or Rehearfal, 
,but • direftly an Anfwcr to the Charge in the 
Declaration ; that every Plea was to be Jingle^ 
and certain, and not to contain a Variety of 
Matter to one and the fame Thing. A double 
Flea was not allowed to be good, bccaufc 
where there was a double Matter, no certain 
Iflue could be taken : As for Iftftance, If an 
Infant fealed an Obligation by Bure/sj he could 
not by his Plea take Advantage both of /»- 
fancy and Burefs, by rcafon of Duplicity, lelt 
the Jurjr ihould be too much incumbered. 
This was deemed a great Reproach, and as 
fuch was calt on the Courts at Wejiminfier by 
the Civilians^ who faid, *Twas forcing a M^n 
to fight with one Hand tied behind him : The 
Civilians had certainly the Reafon on their Side, 
for why ftiould a Man be debarred from ufing 
every Plea he can in his own Behalf? But 
fee 4 Cs? 5 Ann. r. 16. whereby Leave is now 
given to plead as many feveral Matters as are 
uiought to be neceffary. However, this muft 

be 
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be by Leave of the Courts, ^ as fome double 
Pleas may be contradi&ory in thcmfelves, iSc. 
It was a Rule that every Defendant's Plea 
fhould be taken moft ftrongly againft himfelf ; 
for it was reafonable to fuppofe, that every 
Defendant would at firfl: fet up the bell De- 
fence he could. But a Defendant, who waf 
not obliged to plead a fpecial Plea, might plead 
the general Iflue proper to the Aftion, and 
give the fpecial Matter in Evidence ; and in 
many Cafes the general Iflue was allowed, to 
iatvoid Tedioufnefs and Multiplicity : And fucK 
Pleadings were reduced to a very concfle Form> 
and more confonant to the geaeral Rules of 
Pleadings, than what they are at this Time. 

That our Pleadings were not only greatly 
lengthened, but as greatly multiplied before 
the Ad of 4 fc? 5 Ann. to what they were in 
ancient Times, is very evident from the Plead • 
ings themfelves ; and the Length of Records 
now is not only a great Expcnce and Burthen 
to the Parties, but is a Reproach to the Law 
itfelf. 

Sir Matthew Hale^ fpeaking of the Length 
of the Proceedings in his Time, in Comparifon 
to what they had been, fays, " The Reafons 
^' whereof feem to be thefe, firfty b.ecaufc in 
ancient Times the Pleadings were drawn at 
the Bar, and the Exceptions alfo taken at 
*^ the Bar, which were rarely taken for the 
*VPleafure or Curiofity of the Pleader, but 
** when it was apparent tjie Omiflion or Mat- 
** ter excepted to was the very Merit and 
Life of the Caufe, and purpofely omitted 
or mifpleaded, becaufe the Matter would 
^^ bear no better j but now^ the Pleadings 

being 
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being Jirft drawn in Writingy arc drawn to 
an exceffive Lengthy and with very much 
Labourioufncfs and Care enlarged, left ic 
might afford an Exception not intended by 
the Pleader, and which could be eafily fup- 
plied from the Truth of the Cafe, left the 
•• other Party ftiould catch the Advantage, 
which commonly the adverfe Party ftudies, 
not in Contemplation of the Merits or Juf- 
tice of the Caufe, but to find a Slip to 
fatten upon ; though, in Truth, either not 
material to the Merits of the Plea, or at 
kaft not to the Merits of the Caufe." Hijl. 
of the C L. It may be added, that of late 
it hath been attempted to catch and in tangle 
an Adverfary by Length and Intricacy of Plead- 
ing; but the learned Artift was properly 
caught in his own Net. 

My Lord Coke obferves, • and it is worthy 
Obfervation, " That in the Reigns of Ed. 2. 
Ed. I. and upwards ^ the Pleadings were 
plain and fimple, but nothing curious, ever- 
more having chief Refpedt to Matter, and 
*' not to Forms of Words, &?r." In the Reign 
of Ed. 3. he fays, " Pleadings grew to Pcr- 
*' feftion, both without Lamenefs and Curio-^ 
*^ fity J for then the Judges and Profejfors of 
*' the Law were excellently learned Men, and 
*^ the Knowledge of the Law flouriftied ; the 
Serjeants of the Law drew their own Plead- 
ings, 6?^.'* So likewife fays Sir Matthew 
Haky and further, that " Though Pleadings 
in the Times of thofe Kings (meaning //. 4, * 
5, &f 6. Ed. 4. Cs? 5. -and //. 7.) were far 
fliorter than afterwards, efpecially after H. 
i. yet they were much longer than in the 

^^•Timc 
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*' Time o^ Ed. 3. and the Pleaders, yea and 
*' the Judges too, became fomewhat too cu-. 
** rious therein; fo that, that Art and Dexte-. 
" rity of Pleading, which in it's tJfe, Nature, ^ 
and Defign, was only to render the Faft 
plain and intelligible, and to bring the Mat- 
ter to Judgment with a convenient Cer- 
tainty, began to degenerate from it's pri- 
mitive Simplicity, and the true Ufe and 
" End thereof, and to become a Piece of Nice- 
*' ty and Curiofityi which how thefe latter 
" Times have improved, tht vtry Length ot 
" the Pleadings, the many and unneceflary 
*' Repetitions and Mi/carriages of Caufes, upon' 
" fmall and trivial Niceties in Pleading, have 
**^ too much witnefled." , 

What thefe great Men have faid jnay be 
confidered as a Reproach to the Pleaders, who, 
through Ignorance of the real Points on which 
the Merits of the Caufe might depend, chofe 
to fill their Pleadirfgs with a Multitude of nice 
and curious Matters, rather than' omrt any 
Thing which the adverie Party might take an 
Advantage of; or perhaps with a View that 
the Pleadings, by Length and Intricacy, might 
putele and perplex one another,' Be it as it 
will, it muft be allowed that the Merit would 
be infinitely great in him, who; fho.uld find 
Means to reduce the Pleadings to a more con- 
cise and fimple Form, or chalk out fome 
iMethod intirely to fupply the Ufe of fpccfal 
Pleadings. How many Inftances may be giv- 
en, where, by pleading generally, a Caufe 
might have been tried upon an Iflue of no 
more than 10, or la, or 14 Sheets; which by 
fpecial Pleadings has been fpun out to 100, 

150 
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^50, or 2CX) Sheets, and which, where thic 
Matter in Difputc has not been above 5 s. Va- 
lue, has coft the Party 200 /. ? Is tljis an 
Honour to the Law ? Is it not enough to de- 
ter any; Man from taking a Remedy to proteft 
his Right and Property ? If what thefe learned 
Judges have faid was before the Aft for plead- 
ing Teviferal Matters, what fhall onie fay now, 
when fpecial pleadings are fo greatly increafed, 
and are drawn with fo much Labour and 
Nicety> and fo vaftly fpun out, as to render an 
Iflue of fuch prodigious Length ? Special 
, Pleadings may be now faid to be a particular 
Branch of the Law ; and yet how few know 
it's Form and Niceties ? Attornics know but 
little of the Matter ; in (hort, they don't pre- 
tend to it, for as fpecial Pleadings muft be 
figned by Counfel, they firft get them drawn 
by fome Gentleman, who by his PraAice has 
gained Skill and Experience therein, and then 
get the Draught fettled and figned by fome 
eminent Counfellor, who (luffs it with all the 
curious and nice Matters it vc\2,yj€em to want. 
It is fufficient.for an Attorney (I was going to 
fay) to undtrftand the Terms of Art ufed 
therein, and what they import ; as Averments^ 
Proteftandaes , BarSyTraverfeSy JuftificationSy Pleas 
puis ddrrdgn Continuances y Affirmatives^ Nega-^ 
xivesy RepugnantSy (^c. 

However well defigned the Stat, of 4 &? ^ 
Ann^e Was, yet 'tis a ^are if ever any Aft, ^ 
that was made for the Amendment of the Law, 
tended fo rpuch to increafe the Expence of a 
Suit as that doesi fo that People have much 
more Reafon to exclaim and cry out againft it 
than ever they had. Thi^ is a Branch of the 

I Law 
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Law fo luxurrant in its Nature, and fpreads fd 
wantonly and vicioufly, as to want much prun- 
ing 5 and it may be truly faid) through tjiis 
only, that a Client often breaks his "Teeth by 
endeavouring to come at the Kernel ; or, in other 
Words, that the Remedy is worfe than the Dif- 
^afe. 

To give one Example only of the evil Ef- 
fefts mfpecial Pleadings out of the great Num- 
ber of Aftions for Trefpajfes^ and upon the 
Cafe, which are brought upon much lefs Oc- 
cafions. Pieafe to obferve the IJfue placed at 
the End of this Treatife, wherein the Plead- 
ings were grounded upon the following Cir- 
cumftances : The Inhabitants o(JV. in Oxford^ 
fhire had enjoyed a Right of Angling in the 
River Thames, without any Interruption, Time 
immemorial, until it happened that the Defend- 

. ant F. G. caught a fmall Salmon, (a Thing 
never known there before, it being fe far up 
the River.) This was too alarming to the 
Plaintiff ^ho rented the Fifliery, and thereup- 
on he went and demanded the Fifby which the 
Defendant refufed to give up; and to make 
fure Work of it, fold it to a neighbouring 
Gentleman for q.s. The Plaintiff u^on this 
complained to his Landlord, who was wife 
enough to forbid the Peoples angling, and or- 
^ deted an Aftion to be brought againft the De- 

fendant F. G. and others, who were in Com- 
pany with him. The Right of d, free Fijbery, 
which the Plaintiff now claimed, coming iu 
Qucftion, in order to try it, (as it tended ta 

. take away and deftroy the innocent Amufe* 
ment of the Inhabitants, which they»had fa 
long enjoyed) fame Freebolders^nd Cotjyholders 

of 
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t>f the Parifli gave the Defendants Liberty to 

Jujlify under them, as having a Right offijhing 

iji half the Stream next to their Lands ; a Thing 

that was advifed^ as abfoluteljr neceflary, for 

» the Defendants to avail themfelves by. And 
the Caufe was tried upon this Iflue, folio near 
1 60, which coft the Parties above 200 /. The 

• ^Plaintiff fucceeded under an old Grant of the 
Fifliery^ ^are^ what did he gain by it ? And 
mare^ if no Method can be found out for try- 
ing fuch a Caufe upon the generai JJfue with 
tquai Advantage to the Defendant ? 

^f dtt W\xt fn laft, o; Htt. 

Ah IJfuey arifing from the Pleadings, is the^ 
hext Thing to be fpoken of. An IJue is faid 
to be joined, when there is a certain Point or 
Matter iffuing out of the Allegations of the 
iPlaintiff and the Defendant, which confifts of 
ian Affirmntivi on one Side, and a Negative on 
the other ; and therefore it is called an Ijfuf 
from the French Word IJfuer^ to flow from. 

An tjfut is of tWo Kinds, viz. an IJfue in 
Lawy and an IJfue in Fatty or FaSl. An IJfue 
in Law is joined upon a Dethurrery and the . 
Matter of Law is to be determined by the 
Court. An IJfue in Faity or Fall, is joined, ^, 

when) as is before obferved, there is an Jffirm- 
ntion of a Thing on one Side, and a Negation 
on the other, which fix a certain precife Point 
to be tried by a Jury ; as when the Plaintiff 
declares that the Defendant owes him ao7. 
and the Defendant pleads Nil debety or that he 
owes the PlaintiflF nothing. Now whether he 

\ 2 owc$ 
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owes the PlaintifFany Thing or not, is the Iflue 
to be tried by the Jury. 

€)f maifttng up an Mue fit tDe l&fns'js 

The Parties being at Iffue, all the Pleadings 
that go to the making up of the Iffue are to 
be joined together in Form and Order, that 
the fame may be entered on the Iffue Roll, 
taking them in Courfe as they were pleaded. 
It has been obferved that anciently feveral dif- 
tinft Rolls were made ufe of, as the Imparlance 
Roll, the Tlea Roll, ^c. and from thefe they 
ufed to tranfcribe the IJJuey or Niji prius Roll> 
on the Back of which they entered up the 
Judment. But now as the Proceedings are 
carried on by Paper Copies, the IJJue is made 
•ip from thefe Copies ; and then a Copy there- 
of is given to the adverfe Party on a treble 
\d. Stamp Paper. 

The Method of making up the Iffue is thus 
m the Kin^s Bench. 

Tf the IQue is joined of the fame Term that 
tnc Declaration is of, then the fame is begun 
by a Memorandum^ as introdudtory to the Plead- 
ings i then follows the Declaration^ next the 
Flea^ without any Form of an Imparlance, 
Ivith the Reft of the Pleadings in order, and 
then the Award of the Venire^ thus : 

Hilary Term in the firft Tear of the Reign of 
King George the Third. 

j Lee. 

Berkfliire, 
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Bcrkiliire, to wit. * Be it remembered that on 
Wednefday next after eight Days of St. Hi- 
lary, (the firfi Return) in this fame Term, 
before our Lord the King at Weftminfter, 
A. B. f comes by R. B, ^ his Attorney^ and 

brings 



* When this Court begun to take Cognizance of 
G^z;// A6kions hy Billy on the Reafons my Lord Coke 
obfcrves, it might then have been thought neccffary 
that it ihould be certified to the Court on the Trial 
of fuch Caufes, that the Suit was by ^ill, and not by 
Original, the Defendant being in the Cujlody of the 
Marjhal of the King's Marjhalfea\ and therefore this 
Memorandum might have been framed for that Pur.- 
pofe, and made Part of the Record, left it (hould 
be afterwards queftioned whether the Court had a 
Jurifdidion to take Cognizance thereof. So that thi% 
Memorandum fpeaks it's own Significancy, *!//«. ihat 
the Defendant being in Cuftody of the NfaHhaJ, the 
Plaintiff came and filed his Bill againft him, and 
gave Pledges to profecutc; and thefe Pledges being 
hereby certified to have been given, is ihe Reafon why 
they are omitted at the End of the pecfaraticn in mak-i 
ing up the Iffue. But whatever the Reafon 'might have 
been that this Memorandum wa» ufed, what is it's pre- 
ient Ufe ? It is full of Falfities,. and ferves only to 
lengthen the JJite, and fo far tends to heighten the 
Cofts of entering it, and palling the Record, Wf. See 
^otes before, 

f The whole Term is reckoned but as one Law-day, 
and though this relates to the firft Day of the Term, it 
is rather faid comes, than came, the prefent Tenfe bei^ 
agreeing with the Tfrm^time, 

§ The Name of the Plaintiff's Attorney appears 
not in the Pleadings, but by this M^morapdum ; and by 
^e Defcription of the Court held be/ore the Lord 
fj^e King hirAfclf, and alfo the Caufe of A^ion here 

. I 3 fct 
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brings into the Court of our Jaid Lord the Kingy 
hefore the King himjelf^ now bete^ bis BUf 
againft C. Dt mng in the Cujiody of the Maf^ 
fhal of the Marfhalfea of our faid Lord the 
Kingj iefore the King himfelf of a Plea of 
Tr^pafs on the Cafe, (as 'tis) and there are 
Pledges for the Profecution thereof y to wit, 
John Doe and Richard Roe, which faid Bill 
follows in thefe JVordsy to wit, Berkfliire, to 
wit, A, B, complains of C, D. being in the 
Cujiody of the Marjhal of the Marfhalfea of 
pur Lord the Kingy before the King himfelf 
for thisy to wit, that whereas, fp pn to the 
End of the Declaration, omitting Pledges;^ 
^c. and then the Plea in a new Line^ with the 
Replication and Award pf the Venire, viz. 

^nd the faid €• D. by O. P. his Attorney, comes 
and defends the Force and Injury, when, &?f . 
and faith that (the Plea, Verbatim} and 
thereupon he puts himfelf upon the Country \ 

' and thf /aid A. B. doth the (ike; * There/ore 

^ lei 






fct forth, (which is not m^i^tioned in the PJef dings, h^t 
only in this Memorandum) it is moft reafonable to fuppofe 
that, originally, the Memorandum was infcrtcd ie/ore the 
Bill filed, and likewife before the Dedaration, which wa^ 
delivered as a Copy of it : And if it muft be flill uftd, it 
is moft proper to be i^ed before the declaration, notwitli-;. 
ftanding no Bill is £led^ as it alledges. 



V 



* The Award pf the Venire, when the Parties are 
eome tet IJfue, is fuppofed to be the hSi of the Court, • 
and wj^ then immediately entered on the IJI^e Roll 
by the entering ^lerks, and is now awarded of courfe 
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let a Jury come thereupon before our Lord the 
King at Wcftminftcr, on * 
* ne^t after and who neither y f 6?^, /^ 



on the Paper Copy of the Iffke^ by the Attorney, and 
ought to be made returnable therein of the fam« 
Term. 

* The Venire was originally the only Proccfs that 
iiTued for bringing a Jury to try the Caufe. But 
after the Diftringas was introduced for that Purpofe, 
the Venire was, and is now made returnable fome 
pay before the Trial : As if the Caufe is to be tried 
in T(ywn, then the Venire is made returnable the firil 
Return, or fome other Return, before the Sittings \ 
fo that the Diftringas miay bear Tefte on that Return 
Day, and be returnable fome Return Day after the 
Sittings the Caufe is intended to be tried at. Or if 
the Caufe is to be tried in the Country, then the Ve-^. 
nire is made to bear Tefte the firft, or fome other Day 
in the Term preceding the Ailizes, and is made re^ 
turnable the Uji of that Term, in order that, the Di/-* 
triitffos may bear Tejie on 4haf Rctuirn Day, ^nd be 
made returnable the Jirft Return of the fubfequent Tcrni^ 
after the Affizes. This is fuppofing the liTue was 
made up of |hat preceding Term; if not, fee f^S, 
Some Attornies leave a Blank for the Return of the 
Venire in the Copy of tiie JJfiie, and fome make it re- 
turnable fome Day in the Te^rm the IfTue is joined* as 
it otght to be, 

f Thefe Contradions being explained by the Worda 
at Length, need here no further Enclairciflcment* 
other than facere recognitionem being rendered to ntog'^ 
ffize, it may be obfcrved, that as Cognitiqn is Know^ 
ledge. Acknowledgment, or Opinion; fo to recognize 
is to take Knowledge of, by a well-weighing, o^ 
ferious Acknowledgment of the Truth of the Mat* 

1 4 rtfognizi^ 
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recognize^ &?f . * becaufe as welly (Sc. f tbc^ 
fame Day is given to the /aid Parties there. 

Thefe 6?f .V are Contritions of the genera) 
Words in the Writ of Venire^ which is here 
awarded, and the Words may as well be pu( 
at Length, viz. And who are in no votfe of Kin 
either to thejaid A- B. or to the aforefaid C. D. 
to recognize upQn their Oath the whole Truth of 
the Premijfesy becaufe as well the faid A. as th^ 
faid C. have put themf elves upon that Jury^ the 
fame Day is given tp the /aid Parties there. 

This Memorandum^ I prefbme, was originally 
inferted before the Bill filed, not only becaufe 
it is faid that the Afts of the Court were en- 
tered by way of Memorandums, but the Thing 
itfclf fecms to declare It 5 confequehtly it then 
related to the firft Day of the Term, or the 
^ ^. very Day of filing the Bill : but when they 
came to make up the Iffue, perhaps two or 
three Terms afterwards, they varied the Me- 
moran4um accordingly, and faid^ 

Berks. S. Be it remembered^ that hi **Jilarf 
Term laft pad, before our Lord the King at 
Wcftminfter, came A. B. by R. B, his At- 
torney and brpugbt into the Court of qur Jai4 



m>^ 



f For thejr juft and imp^u-tial Opinion of the Matter 
whlcK they come to recognize, • 

f The Dies daim is the Order of the Court t» the 
Parties, to coijie at the Return of the Venire) before the 
Court and Jurors to receive their Opinion of the Matter 
to be tried, which by the Iflue they had pat them^lves 
apoH. 

Uri 
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Lor4 the King then there his certain Bill 
againji p, D. Mpg in the Cujiody of the Mar-. 
Jhaly £5?^.*— The Reft as in the former one. 

But as -the filing the Bill came to be left off, 
the Meniorandupn was onjy ufed before the 
IfTue, as at prefent ; but ftill it refers to a Bill 
fuppofcd to be filed, and therefore now varies 
in four^ afes, viz.firjiy when the Declaration 
(or Bill) is of the fame Term with the Iffue, 
as in the firft Precedent \ fecondly^ where it is 
necpffary to make it of a particular Day in the 
fame Term with the Iffue, as where the Caufe 
of Aftion arofe after the firft Day of the Term, 
in which Cafe they oqly mention the certain 
Day of filing i^, thus ; 

Berks, ff. Be it rememberedj that on Saturday 
next after eight Days of St. Hilary, in this 
fame Term, Qc. a^ iq the firft Precedent. 

. Thirdly, Where the Declaration is of a pre- 
(cedent Term, as we have feen by the fccond 
Precedent before j and fourthly, where the De- 
clara^ii is above four Terms before the IlTuc 
is made up, in which Cafe they can't fay— — 
pf Hilary Term l^ftf^ft% but 

< 
Berks, ff. Be it remembered that heretofore 
that is to fay, in the Term of St. Hilary /> 
^ the Year of the Reign of our Spve- * 

reign Lord George the Third, now King of 
Great Britain, (5^c. before our f aid Lord thf 
King at Weftminfter, eame A. B. byK.B^ 
Ijfis Attorn^, i^c^ ut fupra. 

And 
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And whenever the Jffue is nnade up of a 
Term fubfequcnt to the Declaration, the Plea 
is entered with an Imparlance before it, thus : 



Berks, ff. Be it remembtredy that in Hilary 
Term laji pafty before our Lord the King at 
Weftminfter, came A. B. by R, B. his at^ 
torneyy and brought into the Court of our faid 
Lord the King then there his Bill againji C. D. 
being in the Cufiody^ &?r. The Reft as in the 
former one, then the Plea with the Impar- 
lance. And now at this Dayy (that is to fay) 

next after (the firft 

Return of that Term the Iffue is made up) 
in this fame Term, to which Day the faid C* 
bad Leave to imfarle to the Bill aforefaid, 
and then to anfwer the fame before our Lord 
the King at Weftminfter, came as well the 
aforefaid A. by his Attorney aforefaid, as 
the faid C. by E. F. his Attorney -^ and the 

'faid C. defends the Force and Injury, when, 

&c. and faith that The Plea verbatim^ 

with the Award of the Venire ^s before. 



This Imparlance was formerly ufcd in all 
Cafesj, becaufe in all Cafes the Defendant wag 
intitl^d XQ itj and it was then ufual to enter 
fuch Imparlance before the Plea upon the Plea 
Roll, and which of courfe was of the very Term 
the Plea came in; and f(>when they came to trta- 
fcribe the Niftfrius Roll fronfi the Plea Roll, the 
Imparlance of courfe appeared tq be of the Term 
the Plea came in, and thereby difcovered the 
Term in which the Iffue was joined j and as the 
Paintiff couW AQt filter thefc Entries, they were 

frec^ueiitly 
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frequently obliged to make up the Nifi friu$ 
Roll from an old Iffue j in which Cafe there 
-were claim^fd extra Fees by the Clerk of the 
Dockets and ,Clerk of the Treafpry, for Poft 
Term and a Poft Roll, tsff, , But 

when thefe Entries on the Roll were laid afide, 
and Attornies delivered their Pleadings in Pa- 
per, then they delivered the Plea without any 
imparlance before it, on purpofe that the Plain- 
tiff's Attorney might make the Entry of the 
Imparlance of the fame Term he made up the 
Iffue, (though the Plea was two or three Terms 
before then) and thereby prefcrve it from be* 
jng an old Iffue, in order to avoid paying fuch 
Exaftions: For Inftance, the Declaration was 
pf B'Ofier Term, and the Plea of trinity ; the 
Iffue was made up of Hilary following, and the 
Imparlance to the fame Term ; but it is faid 
fhis Practice i$ not warranted by the Proceed- 
ings. Sec more of Imparlance^ antey p. 

The Memorandum is to (hew when the Bill 
was filed, or fuppofed to be fo j and the /w- - 
parlance y when tne Plea came in. But of what 
necejfary Ufe is either ? The Court of Common 
Pleas ufes neither on^ nor t'other, as we fhall 
fee ; and it is very eyident by what was ob- 
icrved before, . that the Ufe of the Entrv 

pf the Imparlance in this Court, only tends to 
create an Expence in the Suit, not only in 
lengthening the Iffue, but in unneccffary Fees. 
to the Officers, and alfo by multiplying Contin 
nuances on the Judgment Roll^ which ought to 
be avoided, for the Sake of ]t^jaipnefs and Per* 




m 
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£)f making up an 3!(rue in tlje Contmoit 

Peaj3. 

The IJfue in the Common Pleas was anciently 
tranfcribed from the feveral Rolls made ufe of 
in this Court ; as the Appearance Roll, the 
Imparlance: Roll, the Plea Roll, t?^. from which 
they made- up the IJfue Roll ; from which R0II3 
Copies were ufed to be taken for the Parties 
out .of the Protbonotaries Office. And though 
xhe Proceedings are now carried on by the 
.Attornies by Paper Copies^ as in the King's Bench, 
where they firft begun it, and introduced the 
fame Praftice in this Court ; yet upon palling 
the Record with the Prothonotary, or upon 
figning a Non pros^ entering a Di/continuance^ 
i^c. the Prothonotary is ftill paid for the En- 
tries, as if entered on his Rolls by his Clerks ; 
and this, though no Roll be yet in the Office, 

Therefore the Iffiie is now made up by the 
Attorney, by only copying over all the Plead 
ings in due Courfc and Orders as firfl, the 
Declaration^ then the Plea, then the Replication, 
J^c. and after all, the Award of the Venire. 
This is joining the IJfue in a very fimple. and 
plain Manner, without any unnecefTary or in- 
termediate Entr}% which is prefumed to be no 
Part of the Pleadings, as the Entry of the 
Memorandum before the Declaration, and th« 
imparlance before the Plea in the Kings Bencb^ 



J^n^i 
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Jones Hilary Ternty in the 

Tear of the Reign of King George the fccond. 

Berkflilfc, to wit. C. D. late of W. in the f aid 
County y Teoman^ was attached to anfwer to 
A. B. in a Flea ofTrefpafs on the Cafe^ &c. 
and whereupon the Jaid A. by ^. B. his 
Attorney complains ^ that whereas the f aid C. 
6fr. fo on to the End of the Declaration, 
and then the Plea in a new Line, thus : 

And the faid C. by E. F. his Attorney^ comes 
and defends the Force and Injury ^ wben^ fcff . 
and faith that (the Plea Verbatim^ and then 
in a new Line, each fubfequent Pleading, if 
any) And of this he puts himf elf upon the 
Country y and the faid K. doth the like \ (then 
follows the Award of the Venire) therefore 
the Sheriff is commanded ^ that he caufe to come 
berCy on the Morrow of the Purification of the 
BleffedM^Lvyy twelve ^ £5?c. by whom, (jfc/and 
who neither i tdc. ta'recognize, Gff. becaufe as 
welly &c. ' 

Or they award the Venire in Words at Length,. 
viz. 

Therefore the Sheriff is commanded that he 
caufe to come herCy on the Morrow of the Pu- 
. rification of the Bleffed Mary, twelve free 
and lawful Men of^the Body of his County y 
each of whom having 10 1. ^ Tear at the ieaSt 
in Landsy Tenement^ or RentSy by whom the 
Truth of the Matter may be the better known", 
at^d who are in no wife of Kin either to the 

faid 
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/aid A. or to the /aid C. to make a certdirl 
Jury of the Country betzveen the Parties afore^ 

faidy of the Plea afore/aid^ to recognize upoH 
iheir Oath the whole Truth of the Premijfes$ 
becaufe as well the /aid A. as the /aid B. be^ 
tween whom the Difference is, have put tbem-^ 

/elves upon that Jury^ 

r 

The * Dl^s.daiusy which is iddcd in the 
King's Bench, rs hot ufed at all in the Common 
Pleas, on the Return of the Veniri, at thii 
Time ; ilor do they give a Dies datus even bn 
the Award of the Habeas Corpora, which is 
cafily accounted for : And therefore why it is 
not ufed on either in the Common Pleas, and in 
the Kin^s Bench on both, will be better confi- 
dered in fpeaking of the Jury Procefles, where 
the Reafon for this Omiflion in the Common 
Pleas will appear* 

. Though the Form of the Writ of Venire it^ 
fclf (except the Return) is the very fame in 
both Courts, yet you fee the Award thereof^ 
in the Common Pleasy is much more full than 
the Award thereof in the Kin^s Bench. NoW 
If we have Refpeft to the Court the Writ is 
awarded by, and made returnable in, we may 
eafily account from whence this Difference 
. arofe : As for Inftance, in the Kin^s Bench the 
Writ is fuppofed to be awarded immediately 



• A Dies datui is a Day, or Time of Refpite, riven 
by the Court to the Parties, from that Day to '^ Day 
gnun for them to appear again, and is ufed up^n feve- 
ral Occafions j and wherefoever fuch a Time of Refpitd | 

is givien, 4t feems proper for a Dies daius .to be entered, ' 

I by 



An Hijiorical ^r^atife of a Suit at Law* \ 4y 

by the King himfelf, who is fuppofcd to be 
there in Court; therefore it is imperatively faid. 
Let a Jury come thereupon before^ i3c. now. 
Let a Jury fupply thofe Contradlions of twelve^ 
.&€. and by whoniy i^c. But in the Common 
Pleas, where the Writ is awarded by the 
Court, by virtue of a Connmiflion or dele- 
gated Power, it is faid. Therefore the Sheriff is 
commanded, viz. by virtue of that Power, that 
he cauje to come, not by the Pojfe Comitatus to 
force them, but by bonos Summonitores^ (good 
Summoners) or caufc them to come here, viz^ 
at Wejlminfler, where the Court was fettled, 
twelve, iSc. See Venire. 

Here we fee an Iffue joined in a very plain 
and fimple Form, clofed with an Award of a 
full and inftrudtive Precept to the Sheriff, to 
fummon a Jury to come and try that Iffue at 
WeSiminflcr, where the Court was fettled ; and 
then, all Trials being at the Bar, there v/as no 
other Record made up than the Iffue Roll i;- 
felf J which, being in Court, was the proper 
Record, on the Back of which they entered 
up the Judgment, And thus it continued 
from the making of Magna Charta, as 'tis 
prefumed, unal the Statute o( Niji prius, com- 
monly called the Statute of IFeJiminfter 2. 

*. 

This Statute was made by Edward the firft, 
1 283, who firft conftituted Writs of NiJi prius, 
'^rr order that Matters of Law might be tried 
in hh own Courts at fVeJiminJiery and Mattcis 
of Fafl in the Country ; for which Purpofe the 
Veniri was made returnable fome Day in the 
next Term, on which Return Day the Sheriff 
was to return the Jury, Unlcfs the Jujlices itine- 
rantes^m^ tali Die et Loco venerint, ^c. And 

thus 
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brings into the Court of ourjaid Lord the Kingy 
before the Kini himfelfy now bete, bis BH} 
againft C. Dt tmg in tbe Cujlody of the Maf^ 
Jhal of tbe Marfhalfea of our fatd Lord the 
Kingi before tbe King himfelf of a Plea of 
fr^pafs on tbe Cafe, (as 'tis) and there are 
Pledges for tbe Profecution thereof y to wit, 
John Doe and Richard Roe, which faid Bill 
follows in thefe JVords^ to wit, Berkfliire, to 
wit. A, B. complains of C. D. being in the 
Cuftody of the Marjhal of the Marfhalfea of 
pur Lord the King, before tbe King himfelf 
for thisy to wity that whereas, Ip pn to the 
End of the Declaration;^ omitting Pledges;^ 
i$c. and then the Plea in a new Line^ with the 
Replication and Award of the f^enire, viz. 
^nd the faid C. D. by O. P. his Attorney y corner 
and defends the Force and Injury, wheny (^c. 
and faith that (the Plea, Verbatim) and 
thereupon be puts himfelf upon tbe Country \ 
_ ^ . ' ^nd thf /aid A. B. doth the (ike i ^There/ore 

lei 



fct forth, (which is not m^i^tioned in the Pleadings, but 
only in this Menurandum) it is moft reafonable to fuppofe 
that, originally y the Memorandum was infertcd ie/ore the 
Bill filed, and likewife before the Declaration, which wa^ 
delivered as a Copy of it : And if it muft be flill uifed, it 
is moft proper to be i^ed before the Declaration, notwithr 
ftanding no Bill is £led^ as it alledges. ' " 



V 



• The Awa^ pf the Venire, when the Parties are 
€ome tot IJfue, is fuppofed to be the Aa of the Court, 
and was then immediately entered on the IJfue Roli 
by the entering ^lerks, and is now awarded of courfe 
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let a Jury come thereupon before our Lord the 
King at Weftminftcr, on * 
' next after and who neither^ f 6?^. /^ 



on the Paper Copy of the Iffue^ by the Attorney, and 
ought to be made returnable therein of the fame 
Term. 

* The Venire was originally the only Proccfs that 
iiTued for bringing a Jury to try the Caufe. But 
after the Diftringas was introduced for that Furpofc, 
the Venire was, and is now made returnable fome 
pay before the Trial : As if the Caufe is t« be tried 
in To^-wrty then the Venire is made returnable the firll 
Return, or fome other Return, before the Sittings \ 
fo that the Diftringas i^ay bear Tefte on that Return 
Day, and be returnable fome Return Day after the 
Sittings the Caufe is intended to be tried at. Or if 
the Caufe is to be tried in the Cou7itry, then the /^V-v. 
nire is made to bear Tefte the firft, or fome other Day 
in the Term preceding the Aliizes, and is made re^ 
turnable tKc Uft of that Term, in order that the Di/-* 
trinpos may bear Tefte on $hat Return Day, jmd be 
made returnable the ftrft Return of the fybfequent Tcrni^ 
after the Affizes. This is fuppofing the liTue was 
made up of ^t preceding Term; if not, fee f^ft. 
Some Attomies leave a Blank for the Return of tjie 
Venire in the Copy of tJie JJke, and fome Jnake it re- 
turnable fome Day in l;he Term the {ffue is joined* as 
it otght to be, 

f Thefe Contradions being explained by thit Worda 
at Length, need here no further Enclairciflement* 
other than facere recognitionem being rendered to rfcog'% 
nize, it may be obferved, that as Cogn.itio,n is Know^ 
ledge. Acknowledgment, or Opinion; fo to recognize 
is to take Knowledge of, by a well-weighing, o^ 
ierious Acknowledgment of the Truth of the Mat* 

ter» 

1 4 rtfognizi^ 
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they came to fave the Penalty on the Hflbeas 
Corpora^ (or Dijiringas) one of the Parties tf- 
Joined himfelf 5 and the Jury, after much Ex- 
pence and Trouble, returned Re infe5fa. 

Now in order to remedy this, 'tis ordered by 
the Statute of Weftminfter 2. (13 E. i. c. 27. 
1285,) " That after any Man hath put himfelf 
*' on an Inqueft, an EJ/iin fhall be allowed him 
•* at the nexi Day, poftquam Aliquis po/ueritje in 
•' Inqmjiliomm ad proximum Diemy alloquetur 
ei EJfoniumy fed ad alios Dies, ^c. but all 
the following Days, the taking the Inqueft 
fliall not be delayed by the Effoin, whether 
he was effoined before or no; neither fhall 
" any Effoin be allowed after the Day given 
'^ prece partiuniy ffff ." Now the Preximus 
Diesy after Iffue joined, was the Return of the 
Venire y and therefore, in order to get rid of 
the Defendant's Effoin 2X Nifi priusy they made 
the Venire returnable the * fame Term the Iffue 
was joined; and by Confequence, when the 
Defendant was to caft an Effoin^ he had no 
other Day to do it by the Words of the Sta- 
tute than on that Return Day; and by this 
they got rid of all the Effoins o» the Behalf of 
the Defendant at Niji prius \ for as the Venire 
was made returnable the fame Term the Iffue 
was j-oined, it was made returnable in Court 
without any Chuft of Niji prius in it, in order, 
fts obfervcd, to get rid of the Defendant's EJoin 
at the next Affizes. And hence it was, that 
the Dies datus was omitted in the Common Pleas^ 



cc 



* This flicws that the Return of the Venire awarded at 
the Clo^<5 of the IfTuc fbpwld be of the fame Term. 
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in the Award of the Vtnire^ (although it is flill 
ufed in the * King's Bench) becaufe the Party 
being in Court the fame Term Iffue was joined, 
continues in Court by his Attorney. By this 
we may underftand, that if the Defendant ap- 
peared on the Return of the Venire^ and did 
caft an EJfoin'y it was allowed j and then he 
could not be again eflbined on the Return 
of the Habeas Corpora at the Aflizes. But 
as it anfwered no End for the Defendant to 
eflbin himfelf on the Return of the Venire when 
the Jury did not appear, confequently it dropt 
of courfe; and fo having loft his Time to 
ejfoin, by not appearing on the Return of the 
Venire\ the Jury was of courfe refpited, , 
and a Habeas Corpora and Diftringas awarded, 
as appears by the Jurat, on the Record i and 
then by the Words of the Statute the Inqueft 
was to pafs, whether be was effoined before or 
no. And the Reafon why no Dies datus is 



• At this Time the King's Bench had but little to do 
in Civil Anions, and becaufe they had not Bufmefs to 
fit the whole T«rm ili Die in Diem, therefore they ad- 
journed from one Day to another, and they gave a Day 
to the Parties to be prefent, when they fat on the Ft' 
nire ; but there was no Day given to the Parties on the 
Diftringas, for the fame Reafon as in the Common Picas, 
'viz. becaufe if the Defendant did not appear, the Inqiuft 
might pafs by Default \ but rtow, though that Court is 
come into thfe fame Method of Praftice with the Common 
Pleas in refpeft to the iffuing the Venire and Diftringas, 
we rmXr only fee a Dies datus on the Venire, but like- 
wife on the Diftringas \ but whether it be done with any 
Propriety or not, would be fome Satisfadtion to know* 

K % giv^en 
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given on the Return of the Habeas Corpora to 
the Parties, is, betaiife they were obliged to 
appear, or the Inqueft Jhould pa/s by Default. 

We have obferved that the Venire originally 
was the' only Procefs that iffued for bringing 
in a Jury to try the Caufe; and the Writ it- 
fclf is a full and inftruftive Precept for that 
I^urpofe; and the Habeas Corpora and DiJlrtH- 
gas never iiTued but; through Neceffity, which 
was not owing to any IDefeft in the Writ it- 
felf, but to the Defendant's being ejfoinabli on 
the Venire^ which was a great Hindrance to 
Juftice ; for if the Defendant appeared and 
ejjfoined himfelf, thejurjr returned. Re infe^a ; 
and if he did not appear, the Jury was obliged 
to appear in Bank. 

Another Mifchief, 'tis faul, attended this 
Procefs, which v/aS| that the Parties not feeing 
the Pannel before-hand,, could not be prepared 
to make their Challenge-. 

Thefe.Mifchiefs might have been eafily re-, 
medied, by taking away the Defendant's Ef- 
Joins, and ordering Iffues to be returned on the 
Venire \ ^nd Ukewife hy ordering the Sheriff to 
make his Return with the Pannel fome certain 
Days before the Aflizes, and then the Venire 
might have continued the only Writ, fimplc 
and plain in itfelf, for bringing on a Jury to 
try the Caufc. But inftead of this, a ftr^ge 
round-about Way was taken, whereby the 
• Proceedings were multiplied, and the Record 

lengthened, without any Manner of Reafon ; 
for with rcfpeft to the firll Mifchief, we have 
feen what a Method in Praftice was had to take 
away the Defendant's E[Jcin at the A/Tizes. 
It was further tndeavoujcd to be remedied by 

layirg 
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• laying Cofts on the Defendant, where the 
Plaintiff prevailed. But with refpeft to the 
Pannel, it^had no Remedy until the 42 Ed. 3. 
r. II. whereby <t is enafted, ** That no Inquejl 
" but AJftxe^ and Delivery of Gaols ^ /hall be 
" taken by Writ of Nifi prius, before the Names 
** of them y that Jhall fafs on the Inquefi^ be re- 
" turned into Court''. From this Time they 
could no more place the Claufe of Nifi prius in 
the Venire^ as was direifted by the Statute of 
Wefiminfier 2. and therefore it was taken out- 
of the Venire^ and placed in the Habeas Cor- 
fora and Dijiringas, And from hence thefe 
Writs began to be made out for Trial in the 
fame formal Way as it is continued to this 
Day. On the Venire was returned the Jury^ 
and then the Habeas Corpora and Dijiringas 
iffued to bring them in. The Award of the 
Habeas Corpora and Dijiringas appears by the 
Jurata in the Record^ but does not at all ap- 
pear on the IJJue Roll, which is the proper Re- 
cord, the Reafon of which we fhall fee by- 
and-by. > 

The Statute of 42 Ed. 3. is faid to have had 
many good EfFefts : Firft, the Parties kacw 
the Names of the Jury ; fecondly^ the Venire 
being returned, the Defendant had no EJfoin 
on the Habeas Corpora aad Dijiringas^ but was 
oblijjfsd to appear, or elle by Stat, WeflminJler 
2. tlie Inqueji was taken by Default; thirdly y 
the Jury on Nifi prius were fined, if they did 
not appear. But from hence the Proceedings 
were multiplied by the common Ufe of the 

"Habeas Corpora and Dijiringas y and the Record 

• lengthened by the Jurata. 

We might here take a View of the Nift prius 
Roily or what we now call the Record for Trial; 

Kj but 
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but it may h<flp to undcrftand it the better, 
if we endeavour to explain the old Method of 
Praftice a little further. 

Before the Statute of Nijipriusy there could 
be no Occafion for a Niji frius Roil, or any 
other Record than the IJfue Roily on which 
the Judgment after Trial was immediately 
entered up ; but after the Statute of Ntji 
priusy the Clerks of the Treafury made up 
a Roll from the Ifue Roll, which was cal- 
led the Nifi prius Roily as the other could 
not be carried out of the Treafury, but was 
to remain a Record of the Proceedings. 

Now when IJfue was joined, the Venire was 

thereby awarded to be returnable the laft Day of 

that Term, without any Nifi prius in it, (as ufed 

to be ;) and from that Day the Habeas Corporay. 

or Dijiringasy was tefled, with the Nifi prius 

therein, and returnable on the Day in Banky 

^ or the firft Day of the Term after the Affizes, 

But in cafe the Parties did not go to Trial at 

the next Aflizes after Iffue joined, or in cafe 

the Iffue was not joined of an iffuable Term, 

then the Procefs of Venire was continued by 

Vifecomes non mifit Brev4y in this Manner, viz^ 

'^' At which Day came the /aid Parties, . iy their 

Attorneys aforejaidy before htsfaid Majeftfs Juf- 

tic^s at Weftminfter, and the Sheriff of the /aid 

* County 'hath not Jent back the f aid fVrit to him 

as aforefaid direiled-y therefore the Shenffy as 

before y is commanded that he caufe to comey i^c^ 

. and then there was a new Venire awarded on the 

Iffue Roll. And thus the Venire was continued. 

from ^erm to 7Vr«f, even to the Term wherein 

the Habeas Corpora or Difiringas was teftcd, ' 

* But the Award of the Habeas Corpora or Di/-^ 

tringas wa§ never entered on the Pleay or (ffue 

Roll, 
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HoU, but only at the firft Day of the next Term 
after the Aflizes, when the Pojtea was returned, 
in entering up the Judgment, they" begun 
with * Pojiea Continuato inde ProceJfUy which 
was a Recital of the Continuance warranted by 
the Placita in the Nifi prius Roll. And the 
Reafon of this Praftice was this ; if they had 
entered the Award of the Habeas Corpora^ or 
Diftringas^ on the Plea or IJfue Roll, and had 
not gone to Trial, they muft from thence have 
awarded an Alt as and Pluries Habeas Corpora 
or Dijlringas, which would have feemed to 
have obliged the Jury to come in Terms per- 
haps not iJfuabUy but the other continued the 
A<5t of the Court as well ; for Poftea Continuato 
inde Procejfu fliews, on the Plea or IJfue Roll, 
that the lafl: Award of the Venire was continued 
to the Day in Bank by the Procefs. And as 
it was neither expedient nor ncceflary to enter 
thefc Continuances of Vicecomes non mifit^ ^c. 
on the Niji ^mj Roll or Record, therefore a 
general Entry was thought neceflary thereon. 
And this was done by the Placita between the 
Award of the/r^ Venire and the Jurata^ which 
fervid to ftiew tlie Judge of Affizc that it was 
an Iffue continued to tlie laft T(prm, and is.ndw*. 
1 Warrant to the Qfficer to coiitinue the Venire 
00 the Iflue Roll until then ; for this Placita 
was of the Term next preceding the AQiz.es« 



* Though this Entry is yet ufed in the flng^s Besicb^ and 
that whether the IfTue is tried the fame Term or not, it 
has been long difcontinued in the Cemman Pleats there be- 
ing properly no Continuance ncceflary, but by /7c* mm . 

K 4 and 
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and by Confequcnce was to the iffuing the Ha^ 
keas Corforay or Dijlringas. Hence it is that 
the Common Pleas ufc no Placita after the Award 
of the firji Venire^ when they go to Trial the 

fame Term that the Iffue is joined, for that 
would be apparently unneceffary, fince this 
Placita came in, inftead of thefe Continuances j 
and in this Cafe there is none. But in the 
King's Bench they always entered two Piacita^s^ 
one at the top of the Roll^ and the other aftef 
the Award of the Venire^ though the Iffue is 
tried the fame Xcrm it is joined ; and for this 
Rcafon it is certain that antiently the Continuances 
in that Court were from one Day to another in 
the fame Term, and not from Term to Term, 
And this they ftill continue to do, though it is 
feemingly at this Time apparently wrong ; fof 
in this Cafe the fecond Placita is Word for 
Word with the firft, confequently it comes in 
very abruptly, and can have no Meaning at all 
in it. 

. Having faid thus much of the IJJueyZXid, Vt^ 
nify awarded thereby, we fhall now take a View 
of the Record for Trial, by which the Awards 
of the Habeas Corpora and Diftringas will ap-^ 
» , pear, 

r fi)f maWii{r up m BfG ptfttis: Rolf, ^i 

Eecoju. 

After the Statute of Nift prius the Clerks in 
the King's Bencb^ and the Prbthonotarics in the 
Common Pleas, ufed to make up a Niji prius 
Roll from the. Iffue 'RoW^ and give it to the 
Attorney under their Seal for Trial. But af- 
ter 
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ter Attornies took upon themfclvcs to cany on 
the Proceedings by Paper Copies, they like- 
wife of coiiffe made up the Iffue Roll, and Nt/i 
prius Roll (or Record, as we call it) for Trial, 
and carrying them both with the Pleadings 
to the refpefiivc Officers, they examined them 
together ; and keeping the IJfne Roll to file, 
they paffed and fealed up the Niji prius Roll, 
(which they gave back to the Attorney) as 
cxtraftea and made up by thcmfelves, Deing 
then paid for the feveral Entries. And fo the 
Record is ftill fuppofed to be made up by thefc 
refpeftive Officers whofe Bufinefj it i$, and 
who are to make up the proper Continuances 
thereon as the Afts of the Court. Now in 
making up the Ntfi frius Roll, as thefe Officers • 
ufcd to do, the fame is done in the following 
Manner. 



They firft ingrofs in large Hand a Title 
thereto called a * Pladta, i. ^. Pleas, being 
the firft Word of that Titk; then in a new 
Line is ingroffed the Iffue, with the Award of 
the VeniUf verbatim \ then is added anothcf 



* Pleasf Fliuitay are now taken for a!l Pleadings, De-» 
bates, and Trials at Law, and ari5 divided ijito Pleas 
of the Crown, and Common Pleas. So fleas here iig- 
nify Pleas or Debates had before our Lord the King at 
Wifiminfttr fuch a Term; fUai in tfee Kin^s Btncb 
being always fuppofed to be had before &c ting 
Jiimfelf, 

PJacita^ 



♦ 



\' 
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* Pla€ita\ and after this fecond Placitay in « 
new Line, follows the Jurata^ being the Refpite 
of the Jury, (as fuppofed to have been fum- 
moned by the Venire) the Adjournment of the 
Caufe, and the Award of the Diftringas Jura- 
tores ; the Jurata being the Aft of the Court, 
grounded on a fuppofed Default of the Jurors 
not coming on the Fenire, viz. 

Pleas before our Lord the King at Weftminfter^ 
cf the TCerm of St. Hilary, in the Tear 

of the Reign of our Sovereign Lord George 
the Tbirdy hy the Grace of God, of Great 
Britain, France, and Ireland King, Defender 
ef the Faith, i^c. it6^. Roll 25. 

Lee. 

Berkfhire, to wit. Be it remembered, that an 
Wedncfday next after eight Days of St. Hi- 
lary in this fame 7*erm, before our Lord the 
King at Weftminfter, came A. B. (^c. The 
Iffucj with the Award of the Venire, verbon 

■ tim ', then the fecond Placita. 

Pleas before our Lord the King at Weftminfterj 
of the Term of St. Hilary in the Year 

of the Reign of our Sovereign Lord George 
the Third, by the Grace of God, ef Great 
Britain, France, and Ireland King, Defender 
of the Faith, i^c. 1765. 

Berkfhire, to wit. The Jury between A. B. 
Plaintiff, and C, D. Defendant, of a Plea of 

• ^refpafs 



• When the Caufe is tried the fame Term the iflijc 
sa joined, the jfiecond Flacita, as here, 15 Word for 

Werd 
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^refpafs on the Cajcy (as 'tis) is * refpited 
before our Lord the King at Wcftminfter, ir»- 
ttl f Monday next after fifteen Days from the 
Day of Eafter, (the next Return Day after the 



Word as the firll j but if it is not tried the fame Term 
IfTue is joined, then the only DiiFerence will be, that tho 
firft Placita will remain of the fame Term IIFue was join- 
ed of, and the fecond muft be. of the Term it is tried, 
changing the Name of the King, if the iirft fhould be 
dead. It has been obferved why two Placita* s are ufed in 
this Court; but when it is tried the fame Term, that 
Keafbn will not hold good now, and it feems to come isL 
very abruptly* 

* The Reafon of this has been noted before. 

t This is the Adjournment-day, or Day in Bank^ 
being the firfl Return-day after the Trial, and confc- 
quently the Return- day of the Diftringas ; until yb»r Days 
after ^vhich, final Judgment cannot be iigned ; therefore the 
Plaintiff makes it returnable as foon as conveniently ma/ 
be after the Day of Trial ; as if it is to be tried at the Sit« 
tings nvithin Term, then the Return may be the iirft Re^ 
turn-da^ after the Sittings in the fame Term. But if it 
is to be tried at the Sittings after Term, or at the JjJIxes^ 
then it is ufually made returnable the iiril Return of the 
fubfequent Term. It may happen that the Caufe, for 
particular Reafons, may be adjourned or put off by Con- 
fcnt, or, ^c. and not tried at the Time firft mentioned ia 
the Jurata\ and if in the Country, it may be foni^ 
Terms after, before it is 'tried \ in which Cafe, when it if 
to be brought oi^ again for Trial, the Record muft be re- 
fealed, the Niji prius Day, and the Return of the Diftrin' 
gas muft be eraied, and the new Day of Tried and Return 
put in, which muft be after the Day of Triiil, as before 
9bfcrved. And as for the Terms intervening, between the 
Award of the iirft Fenire and the Return of the Diftringas, 
they v/ill be taken Notice of, in entering up the Judg- 
inent, by Continuances of the ftrft Kenire, by Ficecgmes nom 
piijit Bre'vf, 

Trial) 
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Trial) * unlefs his- Majejtfs Jujiices^ afftgned 
to hold the Affixes in the County aforejaidy jhall 
firft come on Monday the fifth Day of March, 
at Reading in the f aid County ^ according to the 
Form of the Statute in that Cafe made and 
frovidedy f for Default of the Jurors hecaufe 
none' of them did appear y % t^^^^fore let the 
Sheriff have the Bodies of the faid Jurors to 
m^ki § the Jaid Jury betipeen the Parties 
aforejaid accordingly y || the fame Day is giDen 
to the Parties aforefaid at the Jame Place 



• Unlefs his Majefifj Jufiices, l^c, the Statute of NiJI 
friaj. IS the/econ^ of Wefiminftery 1285 ; but for Middejex 
the Statute muft be meant to be the 18 Eli%, c, 12, for be- 
fore that Statute there were no Juftices of Nijiprius for Mid- 
die/ex ; but Caufes tried at Wefiminftery before then, were 
tried at the Bar. 

f For Default of the Jurors y tffc. every Caufe that is tried 
at Nijiprius y at this. Time, is tried through 2.JuppofedDefaidt 
of the jurors not coming to Weftminfter on the Return of the 
Vemt, where they were fummoned to, and is the Ground 
t>n which the Jurdta is founded, for refpiting the Jury, and 
awarding the Difiringas. 

X Therefore let ISc. imperatively faid, the King com- 
jnandingit. ,. * 

§ Ti^ faid (not a) Jury, becaule they are fuppofed 
to be the fame Jury as were before fummoned, and no 
jDthers, 

II The fame Day is givefff't^c. it being before obferved 
why a Dies datus is added at the End of the Jurata in this 
Court. The ^aii;^ is. Whether it is neceflary or not ? and 
if necefTary, why is it omitted in the Common Pleas f' A 
pies datus was added to the Award of the Venire y becaufe 
the Defendant was originally ejjoinalle thereon ; and if he 
did not appear, he had a Day of courfe to appear on the 
jyiftringas j but if he did not appear on the Difiringas, the 
JijqHeil might be taken by Default, and no other Day could 
t)e gtyeu hi^n ^ thex^ why is a Dits datus added here ? 

And 
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• And be it known that the King^s IVrit in this 
Cafe upon Recird was delivered to the Uisdiir^ 
Sheriff of the County^ #/ refaid the twelfth Day 
of February (the laft Day of the Term) in 
ibis fame Term^ before our Lord the King dt 
Weftminfter, to be executed according to Law 
at his Peril. 

If it is to be tried in Town, at the Sittings 
within, or after Tertn, you fay, 

Vnhfs the King^s right trufly and well- beloved 
William Lord Mansfield, bis Majefiy^s Chief 
JufiicBy affgned t$ bold Pleas before the King 
bimfelf /ball firft come on Thurfday the 

Day of February, at Weftminfter- 

. hal) in the faid County of Middlefex, acc^d* 
ing to the Form of the Statute^ i£c. 

And then. And be it known^ as added for the 
Aflfizes, is omitted; but quaere tht Reafon for 



n 



? 



* Jftii he it An^wn, isfc. the Diftringas^ being awarded 
on Default of the Jurors not coming to Weflminfitr on 
the Return of the Ventre ^ is here faid to be given the laH; 
Day of tht/ame Term, to the Under-fheriff to be execut- 
ed, Wf. If this is a necefTary Part of the Jurata^ why is it 
omitted, if the Caufe is to be tried in Middle/ex ? Where 
is the Difference, feeing every Caufe that is tried in Mid^ 
dlefex is by Ni^ prius, as well as in the Cctuntry ? (excepting 
Trials at Bar, which is out of the common Way.) And 
yet in Town Caufes this Claufe is always direded to be left 
out, in both Courts, though there fecms to be as much 
Reafon for the life of it in Town as there is for ths 
Country. 



A 
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2)f inakfng up m BfQ p^fusi EoII on 
E^coiQ, fn tlie Common pieasf^ 

The making Up the Record in the Common 
Pleas is likewife done after the fame Manner 
with a Placiia prefixed, proper for this Courts 
viz. 

Fleas at Weftminfter^ before Sir Charles Prarc, 

Knt. and bis Brethren^ Jujiices of our Lord 

the King of the * Bencb^ of the Term of St. 

. Hilary in the Tear of the Reign 

of our Sovereign Lord George the thirds &f r. 

RolL Jones. 

Berk (hire, to wit. C. D, late of W. in the 
faid County^ Teoman^ was attached to anfwer 
to A. B. of a Plea of Trefpafs upon the Cafe^ 
(^c. And whereupon the faid A. by R, B. 
bis Attorney^ complains that tfr. fo on 
with the Iffue and the Award of the Venire^ 
verbatim \ after which they leave a Space 
for a ffecond Placita^ if needful, (as on the 
Change or Death of the Chief Juftice ; or 
if the Caule is not tried of the fame Term 

■II ■ - ■« ■ ■ ' ■ III! I I I ll . ■■■ — 

' * 0/ the Bench, Ifc. in a certain Place according to 
Magna Charta, where Common Pleas were to be held by 
his Majcfty's Juftices, and therefore called Juftices o/* tbi 
Bench. 

\ Second Placita, £sfc. as this fecond Placita came in as 
z general Entry, inftead of the Continuances on the IJ/ite. 
Roll, and which were thought neither neceflary nor expe- 
dient to be entered on the Nifi prius Roll : So where there 
was no Continuance at all, as when the Caufe was tried of 
t}it/ame Term the Iffue was joined, there was no Occaiioo 
for sl fecond Placita, iftilefs at the Death or Change of the 
Chief Juftice, ^c. Therefore when the Caufe is intended ta 
be tried they2ww^ Term the IJfue is joined, there is no/econd 
Placita, but only a Space left to add it, in cafe the Cauie 
ihould not be tried, or in cafe of the De^th or Change of the 
Chief Juftice in the fajxie Term. 

•^ • men- 



jiti Uifloricat treatije of a Suil at Law. . i^j 

mentioned in the firjt Placita^ in which 
Cafes only they ufe z fecond Placita) and 
f fter fuch Space, they enter the Jurat ay be- 
ing the Adjournment of the Caufe, Refpitc 
of the Jury, and Award of the Habeas Cor- 
pora Juratorunij thus : 

Bcrklhire, to wit. The Jury between A. B. 
Plaintiff, and C. D late of W, in the faid 
County, Yeoman, in a Plea of Trefpafs on the 
Cafe, is refpited here until fifteen Days from 

. the Day of Eafter, unlefs his Majeftfs Juf 
tices, afftgned to bold the Affixes in the faid 
County of B. according to the Form of the Sta- 
tute in that Cafe made and provided^ fhall firfi 
come on Monday the fifth Day of March, at 
R. in the faid County, for Default of the Ju- 

. rors becaufe none came\ therefore let the She- 
riff have the Bodies of the fever al Perfons 
mentioned in the Pannel annexed to the ITrit 
of Habeas Corpora Jura:orum, to him di- 
reSedy to make a Jury between the faid Par- 
ties of the Plea aforefaid * Md be it known, 
that the Juftices here in Court, in thfs fame 
Term, delivered a Writ thereupon to the Under 
Sheriff of the faid County, to be executed in due 
Form of Law, (sfc. 

If to be tried in Town at the Sittings you 
fay, . ' 

Unlefs Sir Charles Pratt, Knight,' his Majefifs 
Chief Juftice of the Bench here, afftgned t$ 
hold Pleas at ^^tiimm^cx,' according to the 



■Mite 



*AnJ bt it intwn, (^c. See the Note hereon in th« 

Ai//o- 5 Jitncb. 

Fsrm 
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Form of the Statute in that Cafe mq^e and 
provided, /ball come before on the 

' ' Day ^February, at Weftminfter 
aforefaid^* in the great Hall of Pleas there^ com- 
monly called Wcftminfter-hall, intbefaid Com* 
ty of Middlerex,/?r D fault , ^c. 

And then, And be it known j &c. is' omitted 
here, as it is in the King*s Bench. 

Relpeft being had to the Courts the Dif- 
tringas and Habeas Corpora are awarded by, and 
made returnable in, there appears no material 
Difference in the Awards thereof, any more 
than there is of the Venire. Both contain, in 
brief, the Subftance of the refpeftive Writs ; 
and as the Venire in both Courts is the fame, 
c)ccept in the Return, fo the Dijlringas and 
Habeas Corpora are to one and the fame Pur- 
port and Effeft, though called by different 
Names, viz. Diftringas in the King^s Benchy 
from that Word formerly ufed therein, Prac. 
tfhi^ quod Dijlringas i &f f . fur. Sum. 'lie. And 
HakeasX^ort€ra\fi the Common Pleas y from thofc 
Words in the Writ, Pr^ec' tibi quod Habeas 
Corpora coram Juft. fie. Jur.fum, iic. Both 
iffue on a fuppofcd Default of the Jurors not 
"^^ appearing on the Return of the Vxnire^ ('tis 

faid thro' zfuppofed Default,for in f aft originally 
thefc Writs were not grounded on a Suppofi- 
tion only, as they are now, but on, a real De- 
fault;) and therefore the Courts, by virtue of 
the Statute o^ Nifi priusy adjourned the Caufe 
to a future Day, and gave a Refpite to the Jury 
until then, in order that the Caufe fhould be 
tried in the proper County before the Juftices 
oiNifiprius^ for which Purpofe thefe Writs 
are awarded, thereby commanding the Sheriff 
to have the Ju*y before ,thcm at IVeflminfler^ 
* ' 2 at 
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at the Return thereof, unlefs his Majejly's Juf^ 
tices ajjigned to hold the AJfixes^ Jhallfirfl come on 
Juch a Day and Place, fcf f . 

The Record is the Sum of the whole Pro- 
cefs; therefore fully to diflcft and examine 
every particular' Part of it, from the firft Pla- 
cita to the Jurata, together with the feveral 
Matters and Things to which it relates, would 
afford much Pleafure and Profit to a curious 
Inquirer, as the fame may be done with much 
more Exaftnefs and Nicety than here is pre- 
tended to be, and many Things now unno- 
ticed would be accounted for ; and then, thofe 
Things which now appear fo obfcure and un- 
intelligible, might feem to have been one Time 
material, though they are now become obfo- 
lete and unneceflary. 

But to go on ; the next Thing to be confi- 
dered in the Suit is the Jury ProceJJeSy that is, 
^hc VenirCy . tlie Diftringasy and the Habeas Cor- 
pora> For^this Furpofe a View of thefe Writs 
in the prefent printed Forms will be neceflary, 
as in all Probability they are tht fanre in Sub- 
(lance, if not'in Form, that they were Vnany 
hundred Years path And hence will appear 
whether any Reafon can be afligned why two f 

fuch Writs, as are now made out to nictc with 
the Occafion, are (till neceffary ; or whether 
the Venire alone may not be made fufficient to 
bring a Jury together to try a Caufe, and fully 
anfwer the End of both ; fo that the Record 
may be Ihortened by ftriking out the Jurat, and 
much Expence faved to the Parties in the Suit. 

m)z ajenfre fit t!je !i\in0'6 ^zvt\). 

GEORGE the Third, Cs'c. fo the Sheriff of 
Berklhire, Greeting. We command you, tbat^ 

L yout 
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you * caufe to come b^ore \ Us at Wefl:minfter,t 
kn ^ Wednefday next after eight Days of the 
Purification of the blejfed Virgin Mary, || twelve 

■ free 



^^Jirfft. 



• Caufe to come, l^c* liot by the Poje ComittUus, Xik 
compel them, but per bonos Siimmonitores , to warn them 
^o come. And here two Thyigs fays Lord Coke, arc 
to be obferved; firft, that the Summoners mull be haniy 
i, e. fide J}igni ut Valeant Ligitimum TeJHmonium perhiheres 
cum inde per Jufticiarios fuerunt requtfitL Secondly, It ia 
ipoken in the Plural Number, /^r bonos Summ((nitoresj^ a^(| 
^erefore there muft be two at leaft, 

f Before Usy Wr, the King, as oblerved, being fup- 
poled to fit in this Court in Perfon ; all Writs returnable 
therein, are returnable before himfelf ; whereas in the 
Common Picas, they are made returnable before "if'/V JuiHcesi 
at Wejiminjier, t^c' 

§ Some Return Day before the Day of Trial. The 
Writ Ihpuld be tefted the firft D,ay of that Term the Iflue i^ 
joined of. See under Award of Fenire, 

II T'wel^ey ^c, a Trial by a Juty, and <he Number T'wel'v^ 
13 more ancient than any written Law we^ave. That it was, 
in Ufein.the Saxon Timesj is manifeft from the Laws of King 
Ethelred, made at Fanatinga, [Van ting, Wanatinge] now 
Wantage, in Berks, which fpcak thus: " In all Hundreds* 
*' let there be Affen^blies, and t^welve Freetnen_ of the mofi' an" 
*'* cient, together (cum Praepofito, in Saxon jepepa) wth^ 
" the Reeve of the Hundred, Jhall fiuear not to condemn the. 
*f Innocent, nor abfolnte the Guilty ^ The Cou.nty and. Hun- 
dred Courts were the Courts wherein Caufes between Par* 
ty and Party were chiefly heard, and determined by a Jury; 
and the main Reafon of the great Silence of a Trial by a 
Jury^, before or in the Saxons Time, by our Writers, may 
be, that the vulgar Purgations [the Ordales] were notwith- 
llanding the moil ufuat Means of trying Perfons, and efpe- 
cially in criminal AiFairs. Thefe were of divers Sorts, and 
then every where in ufe; and Sir Matthe^w Hale {aLys^ 
*' That in all the Time of King John the Purgations per Ig^ 
** nem et Aquam, or the Trial by Ordeal, continued i as appears 
** by frequent Entries upon the Rolls ^ But it feems to have 
*' ended nvith this King, for I do not find, it in ufe in any Time^ 
•' after-wards.** And N, B. Although it be Twelve in 

the 
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* free and f lawful Men \ of the Body gfj^out ' " 
County y ea€b of whom having \ ten Pounds a I ear • 



the Writ, yet by ancient Cufloni the ShcriiF mull retum 
£4. ; (b that, in this Cafe, Vfage and ancient Cuftom maketh 
Law. 

• Tree^ Wr. The Tenare by FHlainage came in with 
the Saxons ; confequently, before then, there could be no 
fuch Diftindton as between Freg and Bondmen : but after- 
wards, during the Continuance of that Tenure, Villains ^ 
being fubjeft to the. Wills of their Lords, were not to be 
pat on Juries. So careful was the Law in choofing zfree 
Jury, not fubjed to the Influence of any Perfon ! But 
ifince the abolifhing that Tenure by Stat. 12 Car, 2, other 
ConftrudUons are improperly made of this Word/ree, as to 
be free from Prejudice, Envy» l^c. 

f Lofuf/itl, lie. That is Men fubjefl to the Laws 
of the Land; and therefore not Aliens, nor Outlaws, 

X Of the Body 9 t^c. This Was ordered fo lately as the 
4 W 5 Anna} before which Time, the Jury ufed to be 
awarded from the Fifne or Neighbourhood, as Town, 
• Paviih,. or Hundred, ts!c, and the' Reafon was, becaufe 
^/ Vicinus fa£H Ficini pr^fumtur /cire. And then the 
Writ run. Homines de Ficineto de W, in Com* tuo. — But 
as. a Jury was often wanting for Want of Hundredors^ 
duly qualified, it was ordered, by this Statute that 
the Jury fliould be awarded out of the Body of the 
Cottiity^ 

II Ten Founds y l^c, that from their Worth they might 
be able to bear their Expence, and Lofs of Time in their 
Attendance on the Trial ; and not, that Honsfty and Juf^ 
tice were not to be found among the poorer Sort of Peo- 
ple. By the Statute of Weftminfter 2. r. 38. it was to be 
aoi* only* By 21 Ed, i. 40/. By 35 H, 8. the Form of 
the Writ ^$ defcribed to be, '- — Frttcipimus, i^c, quod Fe^ 
mire facias , He, quorum qualibet haheat 40 Solid*, t^c* 
ad minui per quos Rei Feritas, Cjfr, By "27 El, 4/, and by 
^\^ ^W.l3 M* 10/. and 6/. in Wales, as it remains at 
thb Time* But quare, if 20 s, the 13 £. i. wars not more 
worth than 10/. now? 

La at 
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ct the leajl in Landsy Tenements^ or Rents^ by 
whom the "Truth of the Matter may be tHe bet^ 
ttr known^ and who are in no wife of * Kin 
either Jo A. B. the Plaintiff, or CD. the 
Vefj^ndant^ to -f" niake a certain Jury of the 
County between the Parties aforefaid^ of a 
Plea of Trefpafs on the Cafe^ becaufe as well 
the faid CD. as the nforefaid A. between 
whom the Difference is, B have put themfelves 
upon that Jury\ and have you there the Names 
of the Jurors, and this Writ. Witnefs Wil- 
liam Lord Mansfield, at Weftminfter, the 
23^ Day tf/ January in the Tear 

of our Reign. Lee. 

CljE ajenfce fn tlje Common pieasf. 

G B O R G E, fefr. T:o the Sheriff of Fcrkfcire^ 
greeting. IVe command you, that you caufe 
to come before our Jujlices at Weftminfter, 
in eight Days of the Purification of the 
Blejfed Mary, twelve free^ i^c. who are in 
no wife of Kin either to A. B. the Plaintiffs 



•Wi 



• No nvife tf Kitty ^c. an excellent Care in the Law, 
both in refpea to the Jury and Parties ; for the being of 
Kiij would be apt to render their Judgment fufpicious of 

Partiality. 

t To make a certain Jury, &c. ad Recognixandum. 
The Words in the Award ot the Writ are here render- 
ed to make a certain Jury, becaufe the Jury was feme 
Time called Recognitoresy as Recognitores AJJi^ca in Affize. 

11 Ha've put, &c. i. e. have fubmitted themfelves, 
and the Matter in Difpute, to their Judgir.ent 'anl 
Opinion. 

r 

or 
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or C. D. lati of W. in your County^ Teoman^ 
the Defendant, to make^ (^c. IViinefs Sir 
Charles Pratt, Knt. at Weftminfter, the 23d 
Day of January in the Year of our 

Reign. Jones. 

The Venire in this Court is the very fame as 
in the King's Bench except in the Return, and 
the adding the Defendant's Addition to his 
Naqie. 



GEORGE, fcff. to the Sheriff of B. Greeting. 
We command you.^ that you dijlrain the Bodies 
of the feveral Perfons named in the ♦ Pannel 
hereunto annexed^ "f Jurors Jummoned in Our 
Ccurt before Us^ between A. B. Plaintiffs and 



• Named in the Pannel, ISc. 'Till lately the ^rit run, 
fracipimus tibi quod diftringas A. B. de, 6ff , CD. de~^ 
E. F. de ' &c, naming the whole 24 with their Addi- 

tions, as they were named in the Pannel returned on the 
Venire 'y for the Return to the Venire was Inftrudlions to 
the Attorney to make out the Diftringas by : but now, as 
the like Pannel is returned in both Writs, the Sheriff will 
return the Diftringas without the Venire, fo as he is paid 
for the Returns of both ; by which the Venire is become al- 
moil ufelefs, and is feldom made out at all in the King^s 

Bench. 

f Jurors fummaned^ l^c, as fuppofed by the Venire ; for 
by Stat. Weftminfter 2. None fl?ali he put on Juries htit fuch as 
luere before Jummoned. *Tis well known the Jurors are fum- 
moned of courfe, by the Sheriff, without cither Writ, un- 
lefs *tis a Special Jury. . 

L 3 CD. 
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C. D, TUfendant^ * hy all their Lands snd 
Choi I els in your Bailimck^ Jo thai neU<bir ibey 
nor any of tbim da intermtddtt ibertwUb^ 
m^il you Jhall bave other Command from Us 
in that Behalf^ and that you anfwer Us for the 
Iffues of the fame ^ fo that you bave (beir Bo- 
dies before us ut Weftminftcr, f on 
next after fiflttn Days from the Day of Eftfter, 
§ or before our Jujiices ^{ffigned te bold the 
/ijftxes in your County^ if tbey /hall firSt fomo 

on Monday the fifth Day of March at R 

in your County^ according to jbe Form of the 
Statute in that Cafe made and provided^ to 
make a certain Jury between the faid Parties^ 
of a Plea of 'Trefpafs on the Cafe^ and ta 
hear their Judgfnents of many Defaults j || and 
^atje you there the Names of the Jurors and 
this PFrit. fVitnefs, ^c. 

^ « 

♦ By all their Lands, \ic. It v/ould be a fevere Diftrefs 
on the Jurors, if this Writ was to be executed literally. The 
fiaheas Corpora has no Aich Claufe. 

t On, bfc. The Writ fhould bear Tefte on the Return 
Day of the Fenire, and be made returnable on fome Day afr 
ter the Trial ; if tried at Nifi frius, 'tis ufually the firft Rcr 
turn of the next Term. 

§ Or before, i^c. This Nift prius Claufe is the moft 

material Part of this Writ, and before tlie 42 of Ed, 3, 

it ufed to be inferted in the Venire ; for, u^itil then, the 

y Diftringas and Habeas Corpora never iifued but of Ne- 

(geffity. 

II Jnd hai>e you there the Names y l£c. This is omit- 
ted in the Habeas Corpora, and with good Reafon ; 
for their Names having been before returned into Court 
by the Venire y a6 this Writ itfelf declarer. Jurors 
Jimimqnedy Ifc. theitlbre this Part feei?is quite fuper-. 
fluous. 

If 
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If for Middlejix, you fay. 

Or before our trufty and w^H- beloved W. L, M. 
affigned to bold Pleas in Our Court before Us^ 
if he fhall come on the 

j)ay of at Weftminftcr in the 

faid Coukly. 

If for Londotiy 
Ai- Guildhall */ tbi City of London aforefaU. 

Clje i^a&eoiS corpota ftt ttie Common 

piea0. 

CEORGE, 6?f. To the Sheriff of B, Greeting. 
We command you^ that you have before our 
Juftices at Weftminfler, in fifteen Days from 
- the Day of Eafter, or befoYe our Juftices af 
fighei to bold the Afftzes in your County^ ac^ 
cording to the Form of the Statute in that Cafe 
made and provided^ if on Monday the fifth 
Day of March, at R. in your faid Court ty, they , 
fhall fir ft come^ the Bodies of the fever al Per ^ 
fons riamed iii the Pannel to this Writ annexed^ 
being the Jurors fummoned in OUr Courts be- 
fore our, Juflices at Wcftrtlinfter, between 
A. B. Plaintiff, a^7d C. D. lati of^ W. in your 
County, Teoman, Defendant, of a Plea of Tref 
pafs on the Cafe, to make tbdt Jury, and 
have you there this Writ. Witnefs^ He. 

• 
If for Middlefex^ you fay. 

Or before Our faithful a^d well Moved Sir C* 
Pratt, Knight^ Our Chief Jujlice of our Court 

L4 ^ 



^ 
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^ pf the Benchy appointed according to the Form 
cf the Statute in that Cafe made and provided^ 
if o^i the Day of 

vt/W ftminftcr in your County^ be fhall firji 
came^ th3 Bodies, is^c. 

For London, 
Jf on the D^ of 

at Guildha!! cf the Ci^y of London afcrsfaid, 

he fijali firft, i^c, 



Though the Tenor and Intent pf thefc two 
Writs are for one and the fame Purpofe, that 
is, to conftrain the Jurors to appear, who had 
before been funnmoned, and had made De- 
fault; yet we fee the Difringas is more full 
and compulfory than the Habeas Corpora. The 
Habeas Corpora is plain and fimple, and yet 
fignificanti very cpncife, and yet full and fuf- 
ficiently inftruftive, without any fuch compul- 
fory Matter as the Dijiringas is Huffed with j 
as, Dijiraifty iSc, by all their Lands and Chat^ 
tels, &c. Jo' that neither they^ nor any other for 
ther/ij do intermeddle therewithy i^c, until, 6fr, 
find that you an/wer Us for the IJj'ues of the fame, 
fo thaty i^c. It may be pre fumed that the 
King^s Bencl^y inftead of taking a Precedent 
from the Habeas Corpora, (wherein the only 
Difference neceffary to have been made would 
have been the making it returnable before Us, 
inftead oi before our Ju/iices J might think pro- 
per to ufe the fame Forrp in Civil Cafes, which 
they before had ufed in Criminal. But with- 
out defcantingon the Form, let us confider 
the Ufe, and fee if the fame Neceffity remains, 
fpr ufing two fuch Write for Trial, as there 
formerly did. 

3 It 
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It has been obferved, that after the Statute 
of Niji priusy until the 43 Ed. 3. the Venire 
was the onl/ general Procefs that iflued t^ bring 
in a Jury, and. in which the NiJi frius Claufe 
was infertcd ; and if the Parties appeared, tliey 
went to Trial thereon. And the Reafons for 
ufing or introducing the other Writs, were 
thefe ; 

Firfty As the Jury was awarded out of the 
Vijney it fometimes happened that, for want 
of Hundredors, a full Jury did not appear; 
in which Cafe the Jury were obliged by the 
Writ to appear in Banky but this they feldom 
did, becaufe no Iffues were returned on the 
Venire ; therefore this was the common Cafe 
in which the Difiringas and Habeas Corpora if- 
fued to bring them in. But this Reafon will 
fail now, becaufe the J-ury are awarded out of 
the Body of the County, and a full Jury fel- 
dom fails to* appear. 

Secondly^ If the Jury appeared at the ylf* 
fixes on the Venire^ the Defendant might ejfoin 
himfclf ; which if he did, the Jury, as to 
that Caufe, returned Re infe£fay and the Caufe 
was adjourned to Wejiminfter. Now in or- 
der to get rid of the Defendant's Effoin at 
Nift priusy they made the Venire returnable 
in the fame Term the IJfue was joined, inftead 
of the fubfequent Term after the Affixes^ 
and then ifTued out the JDiJiringas or Ha^ 
i^eas Corpora returnable the fubfequent Term, 
with the NiJi prius therein ; on which the 



♦ And in Cafe they do, they may be fupplied by a Tales, 
as fee fofi, 

Pe- 
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Defendant had no EJfcin allowed, {yide ante^ 
f^ .) And this almcft introduced the for*, 
mal Manner of making out thefe two Writs 
for Trial, even as we do now* This, how- 
ever, was not the conftant Prafticc> for they 
fotnetimes went to Trial on the Vtnirey and 
only ifliicd out the Difiringas or Habeas Corpoj-a^ 
when it was thought the Defendant would taki^ 
the Advantage of his Liberty to caft an EJJbin. 
But even this is fo long ago as upwards of 406 
Years fince; and the Manher of ejiimng, nayj 
the Thing itfelf, is obfolete and forgotten, and 
can therefore be no Rcafon why the ^tnire 
alone IS not at prefent a fufficient Procefs with 
the Nifi prm therein^ to fummoti^ a Jury 
and go to Trial on. 

Thirdly^ ' It was complained that the Partiesj 
by not feeing the Pannel before-hand, could hot 
be prepared to rrtake rheir Challenges j there- 
ibre, to remedy this, it was enabled by the 42 
^d. 3. r. ti. (near 400 Years fincfe,) *^ That no 
^^ Inqueft hiity &c. Jhould be taken by Writ of Nifi 
*^ prius, bef&re the Nantes of them th&t wer^ tk 
** pafson the Inquefty/htsttld be returned into Ceurt.** 
This fully eftablifhed the two Writs as neceffary 
for Trial j for from hence they could Jio longer 
place the Nifi prius Claufe in the Fenirey but 
it was taken out and placed in the DiftriHgai 
and Habeas Corpora ; and all the Ule that waJ 
now made of the Fenir^y was, to get a Pannei 
of a Jury returned ifito Court by the Sheriff^ 
on which the July was faid to be impanelled i 
and the Names of the Jury, as returned in tjie 
Pannel^ were inferted in the Dijlringas and 
Habeas Corporay and then fummoftied thereon 
by the Sheriff. 

Bui 
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But this Praftice having b^eft kmg difuled, 
the y^nir^ is become ufeleft, and may of may 
not be made out in the King's Bench. If 
made out, it is moft ufually returned toge- 
ther with the ViftringsSi and not before f or if 
not made out at all, the Sheriff makes the 
fame Return by h/s Pannei t6 the Diftringasy 
and i« then paid for iotb Returns at once, 
%vhercby the Attorney faves the Profits of the 
Writ to himfelf* Whit Ufe is made of it in 
the C^mmm PUat^ but to pay the Ckrk of the 
Haieus Corpora his Ffce4 ? How does the De- 
fendant feo the Panncl any Time the fooner, a^ 
the Plaintiff has the Poffeffion of it even to the 
Trial, (Sc. f 

It is Very evident the Writ is become 
meerly formal and ufelefs j and therefore if 
<>ne Writ can be faved> and if evcfy Caufe 
is removed, by Difufe or otherwife, for tht 
Neceffity of two Writs* why Ihould not the 
yenire alone (as it originally was and may) bfc 
e(labli(hed as the only one for the Sheriff t6 
fummon a Jury on, efpecially as 'tis evident 
that it is (at lead it may be made) a full and 
inftruftive Precept for that Purpofe ? And if 
fo, why fliould any Thing be retained that is 
fuperfluous, and may be (pared, and only tendf 
to perplex the Proceedings, and multiply Cofts ? 
The Benefits that would arife, by eftablifhlni 
the yenire as the only Procefs neceffary, would 
be, that the Record might be fliortcn^d by 
the Jurat, which would become then Uftnecef* 
fary ; the Writ of Diftringas and Hahas Cor- 
pora^ and the Return thereof faved, (for tlie 
Sheriff is now paid for two Returns, though 
one and the fame Pannei ferves for both Writs, 
^nd though the Venire is never made out at 
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all) and much Expence in every Caufe, that 
is created thereby, would be faved to the Par- 
ties. 

jiDf 3Iu(tfcejQ[ of afli^e, anti BfO prfuis. . 

It has been nfientioned that the County and 
HundredCouns were formerly the Courts where- 
in were heard and. determined by a Jury, all 
Matters of fmall Concerns between SubjeSi and 
SuhjeSl. But Aftions of a fuperior Nature, as 
Aftions of * Affizcy 6f r • were to be heard and 
determined in the Kings Courts, or Courts 
above. But as Aftions of Affize always pafled 
by a Jury, and it being difficult and expenfive 
for a Jury out of the County to follow the 
King's Court Sy or to attend at Wefitninfter after 
the Common Pleas was fettled there, it was 
^ about 1 176 that Jujlices in Eyre^ or Itinerant ^ 

were appointed by a fpecial Commiffion to go 
into every County to take Affizesy and were 
therefore called Jujlices of Affize-y and after 
their taking fuch AJftzeSy the Commiffions 



? JJ/tze, &c, may come from the French^ -A/P^f and 
that from AJJidtOy to fit together. In general it fignified 
an AfTembly of certain Men with the Juftioe, fitting toge- 
ther at a certain Place and Time ; as the Judges are faid to 
hold their AJJizjts (or Seffions) when they go their Circuits. 
Affixes alfo fignified certain Writs, formerly much in Ufe 
in real Aftions ; and it is prefumed, were ic^ called from 
their csllling together and authoilzbg certain Perfbns 
to fit thereon: As the Writ «f AJJhu of Novel dijfeifin ; 
of Mort d*Anceftor, tfc. In fuch Arfions it alfo fig- 
nified the Jury, and the Pannel, the Pannel of Affixes, 
i^c. St, .6 H. 6. and fuch AiUons. Adiions of Affisce, 

were 
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were returned into the CoUrts above, for a 
Confirmation of what they had done. 

Now as it too frequently happened that thefe 
Jujiicesy thro' fome Difficulty in the Caufe, or 
upon the EJfoin of the Defendant, or other Mat- 
ter, adjourned fuch Caufes to the X/>^j Courts, 
or Court at Weftminjier^ to be determined there, 
to the great Inconvenience and Expcnce of the 
Jury, and the Parties concerned; therefore, 
in order to remedy this, and that Aftions of 
Affi%e fliould be tried in the proper County, , 
the Statute of Wejiminfter the fecond, called 
the Statute o( Nifi priusy was made, by which 
it is enafted, " That from henceforth two 
" Jujlices fworn fhall be afligned, before' 
*' whom and none other, Affizes of Novel 
*' dijfeifiity i5?f.* fliall be taken, and they Ihall 
'* * aflbciate unto themfelves one or two of 
the difcreeteft Knights of the Shire, into 
which they fhall come, and fhall take the 
faid AJJizeSy &f r. and fuch Inquifitions Jhall 
not be determined by afty Juftices of the 
" Bench, unlefs a Day and Place certain be 
** appointed in the Shire, in the Prefence of 
" the Parties. And the Ddy and Place fhall 
'^ be mentioned in a judicial Writ by . thefc 
Words : Priecifimus tibi quod Venire facias 
coram Jujiiciariis noflris apud JVeftmonafte^ 
rium in o£labis San£ii Michaelis, niji talis et 
'' talisy tali Die et Loco, ad Partes illas Vene^ 
^* rinty duodecinty b?c. And when fuch In- 
quefts fhall be taken, they fhall be returned 
into the Fench, and there fhall Judgment be 
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• From hence is derived the Judges JJvciate, and CJerk 
of Jjpze. 



(( 



given 



i 

15? jtn tSfioricai trtatijt of a SuU at Lcm^ 

" given^ &^^." (This plainly fhews tke iV*j^ 
frtus Claufe tva$ firft ia the Venire..} 

This, Stiatute leads us to confidei: the Jufiices 
of the Beficky and the >JuJfices ad Cafi^nd^^ J^-^ 
Jizasy in differeat tight! ; the Jufkices ai W^^ 
minfi.ery as Judges in Boj^ky before whonB the 
Proceedings were tQ continue to be, uotil they 
gave final Judgment on the Matter ^ the J^f- 
tice-s of AJfizCy as ComnalTiioners feot on Pu»- 
pofe (for* the Eafe of the Parties and Jury) to 
try the Caufe in the County, and make their 
Return to the Jujiices of the Bench^ of whac 
was done therein^ in order that the hqii^j^ 
found by the Jury might ba aonfinued by 
them. And 'tis for this Reafoa that the Venire 
then, and afterwards the Habeas^ Corpora and 
• Dijtringas,i were made returnable at JVeJtminfiep. 
Another Thing to: he abferved is, that thefe 
* Juitices ad Capiendas. AJiz^s wer,e not the luiv 

tices of the B^nch ; for thefe had no Pow^i;- H> 
take Affizes before the ith of/?. ^ c. %. but 
were enaokd thereto by this Statute', from 
which Time ^efe CommiflTions ad Cf^piendas 
Affizas foon came to be enlarged, andw^r^ naade 
tp. contain Commiffions of Nift prius and G^al* 
d^limery,^ (^c. and- to be executed more regui- 
Ijari)^, and at' certain Times, that is^ in- Lmtt^ 
time and. tine hong Vncation ,: tht?fe- being the 
ipqft leiAure Times for the Judges to ^> aiwi 
the CaunfeL to actend thftitr m 'ihw Circuit*. 
Another Thing bi^.ths^X^oj^dai^wi^Mi^ 
*fex were C oilnti^s. eJieepted *oxttr of thefa Q>m»- 
miflions^by reaibn tlie CourtSr tlifimfelv.es wcv% 
fettled in thefe Counties ; and therefore it was 
complained of by 18 Eliz. c. a. " That hefe- 
*^ tofore all i/7J^^j joined in any of the Courts of 
*' Recordat IVeftminfiery triable in the Countyot 

** Middle/ex, 
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** Middlejexy have been ufqally tried at the Bafs 
" of the faid C aurts. And that great Num- 
"bers of Anions have of Ute Years been 
" brought in the faid County of Middlef^x foy 
*' Speed) nefs of Trial, ^(f. by Reafon where- 
" of the Judges had been hindered in Pro- 
^* ceedipgs before thenm, by Demurrer or other- 
" wife, to the Delay of Juftice, is>c. and there^ 
^' fore it is enafted, that the Judges of the fe- 
" veral Courts, i^c. fliall or may, as Juftices o^ 
** Niji prius for the faid County j within Term, 
••^ or * four Days after the End of every Term, 
** try all Manner of Iffues, i^c. and that Writs 
'^ of Nfji prius fhall be awarded as for any * 
^' other County, <sc.'' So that all Iffues that 
^e now tried at ff'^^minHer^ at the Sittings 
within or after Term, and in every other County, 
are tried as at Nifi prius -, and not only the 
ffenirey but a Bifiringas and Hobeis Corpora 
iffue, there being no Trials at Bar but what are 
granted by fpecial Leave of the refpeftive 
Courts, on fome great Affair. 

The Nifi prius Dajy and the 'Day in f Banky 
were eftcemed ih Lav/ as one Day for fome 
Purpofcs : As if-qhe Defendant made Default 
2^1 Nifi prius y and an in/ufficient Froteftion, op 
EJfpiny was caft for him, by reafon whereof the 
Inqueft w^ not then taken ; and if at the Day 
in Bank the Proteftion was difallowedy the In- 
queft then paft^ whether the Defendant ap- 
peared at the Day in Sank or not 5 even as it 

-• .'• ^* ^ * • would 






• By a late Statute thh Time is enlarged, 

f The Day in Bank in the Commyn Pleas y is the EJfoin 
T)zy of the next Term after the JJizes, Co that if the. 
Defend-ints Jij/o*n . the JJ^^zes \v/.s diialioweJ, Judg- 
ment was Co be entered up as. of, the Day in Bank <^r 
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would have done at Nift priusy had no Effoin 
been caft at all for him. Some time after, 
the Day in Bonk was taken up in examining 
the Sufficiency of EJToins on the Defendant's 
Appearance then, Qc. from whence 'tis pre- 
fumed come the four Days •after the Day in 
Banky before final Judgment can now be figned 
on th^ Pofteay and which are now allowed for 
the Defendant to move in Arreji of Judgment, 
or for a new Trials ^c. 

Of tlje Ccfal, Siurj?, aiiD Calejaf. 

Having fpoke of the Jury Procefles, we come 
now to fpeak of the Jury themfelves, and of 
the Trial by them of the Matter in Iffue; which 
* is to find out the Truth thereof according to 
the Evidence that is given to them by the 
Witneffes of each Party. Their Oath is, IVell 
and truly to try the Iffue joined between the Par ties ^ 
and true FerdiSl give according to the Evidence. 
And in giving their VerdiSl they muft all agree; 
for the firft Queftion the Court puts to, them, 
after they have confidered of the Matter, and 
come to offer their Opinion is. Whether they 
are all agreed in their VerdiSl ? To which the 
Foreman mufl anfwer, Tes^ in the Prefence 
and hearing of them all. 



EJ[oin Day ; which is the Reafon why Judgments in this 
Court relate to the Effoin Day of the Term; but in the 
Kifig*s Bench the D.iy m Bankv/zs the quatuor Diep^Ji^ which 
they reckoned >Cv\^ firjf Day of the Term, and oa which Judg- 
ments in this Court were to«be entered up, which is the Rea- 
fon why Judgments in the KingU Bench relate to the firft 
Day of the Tt- rm only, and not to the E£oin Day. 

A 
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A Trial. mzy be faid to be two-fold, that is, 
in Fa£i ^nd in Law. Firjk^ The ^eftia Juris^ 
or a Trial on Matter of Law^ is ufually tried 
by the . Judges on a Demurrer or fpccial Ver- 
dift^ 6fr. Secfndly, The ^eftio Faff i, or a 
Tri^l of Faff, is to be tried by a Jury, and 
not the Judges ; for, aJ ^ejtionm Juris re- 
fpondent Judices,. ad ^efiionem Faffi refpendent 
Juratorei. 

A Trial b^a Jury of fo many Friends and 
Neighbours, as they are efteemed to be, and 
^herein they muft all agree, is one of the faireft 
Means in the World for obtaining Juftice (if 
not the only one) for any Certainty. And in 
this Kingdom it is fo very ancient, that w6 
find it was praftifed before any of our writ^eo 
Laws were.eftablifhcd. And the ^alificatiom 
of the Jurymen, as required by the Jury Pro- 
cefs, clearly evince how careful the Law was 
of having Juftice done, and that neither Party 
Ihould be diflatisfied with their Verdift ; for, 
as hath been noted, they were to be, 

Firft,^ Libert et Legale: Homines, whereby all 
Villains, Outlaws, &c. are excluded. 

Secondly, De Vicineto, whereby they are pre- 
fumed to know fomething of the Fad, &fr. 

Thirdly, H^orumqualibetbabeatif^c. where* 
by haying a Freehold of fo much a Year, they 
may, without any Reflection, on the poorer 
Sort, be efteemed to be Men Icfs liable to 
Corruptiojpiy and better able to bear the Trou- 
ble and Lofs in attending. 

Fourshly,7£/ qui mc A-;B. nee C. D, £2?^. 
whereby all Affinity and Confanguinity to 
either of the Partiei is taken ' away. 

Fifthly,, 4d faciendum quandam Jurat, J?^ 
/r/>, C^c. whereby Peers are excluded froip 

M inter- 
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intermeddling -with MattJei^s of the pdorjer ^rr^ 
for they are not P*r^ Patriie^ but Pares of an 
. higher Rank. 

If cither of ^hefe QuaKficatioins Wzt fdund to 
be w^anting, in aay toi* cither of them, it was a 
ftiffipient Ground for obje£ti»g to fuck >a Jt*ry- 
mao's paffing on the Inqtieit. And-^hu^ ]t 
xontidtied until the 35 i/. 8. c. 6^. 'h<it as it 
too frequently happened that (as the JWy were 
toht'de Vidneto) for want of Hunir&dairsi duly 
q«walified^ a full Jury did not a|:^ear 5 or if 
they , did, were often challenged as being of 
J^in to one or other of the Parties j or ih fome 
other Refpc^ not indiiffwent Men, whereby 
grett Delay and Trouble as well as Eocpences, 
were had; therefore, by this Stiittlte, it was 
.ena^ed, that the Sheriff Jhould r^Uim for the 
future fix of the Jury vut of the County , and fix 
,out of the yifn'e ; and in cafe a full Jury did not 
appear^ then the Sheriff was to return a Supply 
^of. Mm of '&e £mnty frdm out of thoje thiH in 
View of the Courts in order that tbie^Caufe Jhould 
not remain untried. Thk Statute gaVe fofe to 
the 'Tales, de Cireumffmti^s, 'which trais not at 
•Comnron Law » the Jury was. A«d hence> 
if a full jury -did Inot aplpear, the C^u^t, at the 
Prayer of the Pkfty, <foe6ted the Sheriff to 
return aTtf/dir ; and ttber^upon the Sberifi^ re- 
turned a fuffieicntiSrumbiDr of luch^ w^re'then 
in Vicwiof the Cctort. Thdfe Wei-t X^ be of 
like Reputation witfh thoft ihlpaiielled before. 
By the 4^5 of W.iSM.^ thtft-fdles Men 
.were to have 5.ra Yctr^ and by ifhe ^ £«? 8 
o£ ffT^S^ they wei-efcot>e.BrceJieId[^s bi'Gopy-. 
holders of thc'CouftlJy. But many Incbhveni- 
•ences ftill kttdstdingitte too frequent Delays by 
;Jbt6ri nor appearing, or Ghalldnges made to 

a them. 



them, and the Diffibuhy of fappfy ing. fuch 
Deficieaciek by Peifons properly qualified to 
be chofcn Upon the Taies^ a futther Remedy 
was thought jiecefiary> in <^rder t^ expedite 
Jaiftice ) and this Was poviided by the 4 & 5 
Ann^i whereby it is ena&ed^ tkit the yeniri 
Jhail be awarded tut nf the Bvdy,of the Camty, 
which has rendered the Tales zhnoA ufcleTs, for 
it feldom happens . now but a full jury ap^ 
pilars* 

Upon the Jurors cbirniig to the Bar, they 
are called over as named in the Pamei ; and as 
they are called, either Party has a Right to 
challenge them ; and if good Caufe be -ihewn 
for fuch Challenge^ it is. allowed^ and the Of^ 
ftcer proceeds to call the nexti and fo on» 
until 1 2 oiii of the 24 are fwornt This Chal- 
lenging the Jury isr of common Rights and 
was formerly frequently ufitd. 

A Challenge {C^umnia^ a feigned Word) in 
a legal Senie» as applied to a Jury^ is an Ex- 
ception againft them $ and is twofold^ viz. to 
the -^rr^y, andtothePc/A 

A Cbilleffge, to the ,^^ay is a general Excep*^ 
tion to ail the Perfons fo* arrayed ofinipan* 
nelled^ofe well to the^niiiri/iWPgnnelasthe^if/^x* 
And this waK> and u generally done ^ in refpeft 
of Partiality, tr Default of the Sheriff and not 
of the Perfons impannelled ; as where the Shc- 
rifF is of Kin to one of the Parties, 6?r* 

A 
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♦ Arrayed or impannelled* Thjc Name* of ihr Jurors 
are ranked hy the Sheriff in a long Strip- of Parchment 
one. under. another^ whieh Ranking is called th«- Array : 
So in common fpeaking we iay, Baule Array^ for Order 
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A GiiaUcngc to the Poli* is an Exception 
againft one or niore particular Jtir§rs y and this 
may ht peremptory or ftincipaL 

A peremptory -Challenge is an Exception to 
any of the Jnry, without (hewing any Caufe; 
which is only in Cafes of Treafon or Felony j ih 
Favour'of jLi/ir. At Corlfimon Daw a Prifoncr 
cQul4 challenge * thirty-five peremptorily ; but 
by 38 jfiT, 8*. they were .reduced to twenty y 
which in Felony is ftill in Force. But by the 
I ^ 2 fV. ^ M. the Challenge of /AftTi^-jft'tf 
ia ^reafeny or PetiP ^reaftmy is reftored. 

The ;^r/>tt'i/>i?/ Challenge is fo qalled^ bccaufe, 
if. found true, it is fufficient. And this prin- 
cipai Challenge to the Poll was reduced to four 
Heads, viz. Propter Honoris ReJpeBumy in 
Relpc6k of 'Dignity ; as becaufe fuch a Perfon 
was a Peer of the .Realm, fsfr. Propter De^ 
feilumy for fome Defeft; as bedaufe fuch 
a Perfon was an jilien, or a Minor, or had 
not a Freehold,, fcfr. - Propter AffeSuin, as where 
a Juror was of Kin to one of the Parties, or 
had given a Verdift before in the fame Mat- 
ter, or had been an Arbitrator,, or had eat 
and dranlc at one of>the Party -s . Cofts, fcfr. 
Propter DeliHum ; a» when a Juror was out- 
* lawed, oriexcomnfiunicated, or hadibecn-tron- 
vidted of Felony, j£?r. .. 
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of "Battle; and fo to array the Jury is to order, or places 
them in the Pannel ; and Pannel fignifies no more than a 
little PSirt, as a Pannel of a Door, a Pannel of W«nfcor, 
(2fr. and when this is done, the Jury are faid to be impan- 
nclfcd or arrayed. • ......... . . 

• By UfBLge and Cuftom,.the:SheriiFis obliged to return 
,24; however, ii) general^ the i'iurfff/ contains the :Name$ 
of 48-'Jur^rsV who are fumoioned. 

The 
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The VerdiSty fo called from Vert dtSuWy 
quaji diStum Veritatist is the Judgment or 
Opinioa of the Jury on the Matter, which 
they give in to the Judge, after having heard 
the Cafe, and the Evidence thcrepn. This 
they do' by their Foreman, and it is then rhi- 
nu ted down on the Record by the Judge's 
AJfociate. 

A VetdiSf is either general or fpecial. It is 
faid to ht general when it is delivered in like 
general. Words with thelflue, as that the De- 
fendant is Guilty or Not Guilty \ or it is fald 
to be fpecial, yrhcn they find fuch and fuch a 
Thing to be done, declaring the Faffs as in 
their Opinidn are proved, and praying the 
Judgmfent of the Court as to the Law upon 
thofe Fafts. ... 
^ Sometimes it happens, that Nobody appears 
to make any Defence for the Defendant ; he il 
then calledj and a VerdiSl is given of courfe 
for xht Plaintijffy with fuch Damages as he can 
prove to have fuftained. On the other Hand; 
fometimes the Plaintiff don't appear ; he is 
then faid to be nonfuited, and fuch Nonfuit is 
recorded by the AJifciate, at the Inftance of the 
Defendant \ and in this. Cafe the Defendant is 
now intitled to his Cofts, as he is on every 
Nonfuit y where the P/^/»//j^ would have been 
intitled to Cofts in cafe he had appeared. But 
a Nonfuit is no Bar to a new A6tion : fo there 
is a Difference between a Nonfuit and a Re^^ 
traxit. 

A Nonfuit is when the Plaintiff is called 
upon by the Court, and don't appear j and a 
Retraxit is when the Plaiittiff \i in Court, and 
declares he will not proceed in his Caufe any 
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fvHFthcf; HI which : Cafe the Aftion b barred 
for ever. 

Sometimes the Plaintiff, after hp has entered 
his Caufe, (which being called on,, and a Jury 
fworn) will come and withdraw . his Record, 
and thereby fuffer ^ Nonfuif ; but this don't 
uniount to a Retraxit. A Retraxit ipuft b^ 
in Perfon, and not by Attorney, 

A Pf^tiffi whien he finds himfelf not fuffi- 
cie.^tly prepared to go to Trial, (as in. cafe a 
n)4teridl fVitnefs fhould be wantirigj, or fome 
Mpitter to be given in Evide;nce is not obtained^ 
fc?^:) will rather ^nf^tr 2l Nonfuit than hazard a 
Tri^; becaufe, ibould the Defendant obtain 
e Verdift, (unlcfs in Ej.cftment) the. Defendant 
may plead it in ^ar to a new A<9:ion > but a 
Nonfuity as is faid, is no Bar, 

.When the Jtiryh.s(VQ given their Verdid, or 
she Plaintiff is not^fuitedy the j^ociate records 
the fame on the ila^k of the Record; and if 
the Caufe was tried at the Affizei^, after- 
wards, (viz. four Oays after the Day in Bank 
in the next Term) he delivers th^ fame to 
the Party in wl^fe Favour it is. But when 
fhe Caufe is* tried in Town, the Affociate. 
delivers the Record, with his Minutes only 
pf the Vsrdiff or ffonfrnt, indorfed on the Back 

of the Partnel,inimediately to the Attorney i and 
the Attorney records the Subftance thereof on the 
Back of the Record, This is <?aJled the Poftea^ 
and is th^ proper Inflxuftions for entering up 
the Judgment on the Iffue Roll* It is called 
• the Poftea from the firft Word thereof, for it 
began, Pojiea Die e$ Loco, &fr. It is the Subr 
ftancjc of wh^t W2|8 done at the Ajfizes or Nifi 
frius, u is {^n iiji the following Forms ; 

9 
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» 

* J/ferwards, f on- ihe- Ihy and at the Place 
witbincmt^ined hefore-^if M. F. Knight y one 
of the^Jufik^s^ ef eu^ Lord the King of the 
Bunchy . and Efq\ one 

of the Barons of the Exchequer of our f aid Lord 
the King\ Jufikes of our faid Lord the King 
ajigned t^ take tl^ j^izes in the faid County 
of B. accordi^' to the Form of the Statute in 
that Cafe made and^^ovidedi the within- 
named A. B. came by his Attorney within con^ 
tainedy and the witbin-ndmed C. D'. although 
JoUmnly demanded^ % fame not, but made De^ 

fault 
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• Jfimwardi, that is, gftcf the Return of tte Ft^ 
nire, a^d the awarding the Difiringas <a Halwu Cor^ 
pora. 

f On thf Day oftd at tbt FlflCA wtbin contmntd, He, L / « 
pn the Da^ of Nififnus, a]]id at the Place appointed for 
holding the AfEzes before, tsTr .. came, {tfr , at which Time 
the Defendant is called to hear the Names of the furors 
that are to pafs on the Inqneft« 

§ Came not, im made [kjfavlu If the Defendant fays 
nothing when the Pannel i^ called by way of Challenge to 
the Poll or the Jrray, the Court proceeds to fwear the 
Jury ; and then it is fnggefted by the Entry of the Pofiea, 
that the Defendant being folemnly cclledy came not, bui 
made Default, Therefore it is ordered by the Court, that 
the Jury be taken or. are accepted of by the Court, through 
his Dfefauh In not challenging them. This Default relates 
to nothing ix^ore, for the Defendant and his Attorney might 
be there ready at the firft calling of the Caufe \ and he 
lofes no Advantage by fuch a fufpofed Default, but that 
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fault. Therefore let the Jurors of the Jury 
within mentioned he taken againfk bim by D^- 
fault ; and the Jurors of that Jury being /urn- 
moned came, who to, fay the Tlrutb. of the 
within Contents being chofen, tried andfwom, 
fay upon their Oath, that the within-mentioned 
V^riting Obligatory is the Deed of the .^doithin^ 
named C. D. as the within-named A. B. has 
within declared againjl him 5 and they * ajfefs 
the Damages^ of the within-named A, B. by 
" Occafton of the detaining that Debt, otter and 
above his Cofts and Charges by him about bis 
Suit in this Behalf , expended, to 
and for tbofe Cojls to forty Shillings. . 



he cannot challenge any of the Jurors after they are 
iWorn. It notwithflanding founds wtry ilranee to hear 
it ailedged that the Defendant came not, hnt made Z)^" 
fault, on being called, though he was there, and piade 
none ; and that, before a Word about the Jury is fpoke^ 
It feems the Affociate and Cryer take each a Fee for 
fuch fuppo/ed Default, and therefore it may be fnppofed 
to be thus drawn up to warrant fuch Fee. 

• And they a£efs the Damages, lie. ■ Where the 
Plaintiff prevails, the Jury always find fbme Damagei 
that he has fuftained, (or elfe he is nonfuited) which 
intitles him to his Cofts of Suit ; fuch Damages are 
more or lefs^ as they fee Caufe for it. A Penny 
Damages, in fome Caies, intitles him to Cofts ;. but 
in fome others he fhall have no more Cofts than 
Damages, ^r. At .Common Law there was neither 
Damages nor Cofts, but if the Plaintiff did not prcn 
vail, he was amerced fro Falfe Clamort-, and if he 
did prevail, then the Defendant was in Mi/erieordia, 
for his unjuft Detention of the Plain tift"'s Right. And 
thus it ftood till the Statute of Gloucefter, Annn 6 £. 
1. 1276, whex«by Daina|;es and Qofts^ \$c^ are gii 

C6e 
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Iplatntlff, 0n JDeCauIt, 4n xU %i\x^» 
05enc|), . • 
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Jfterwardsy that is to Jayy ^ tbHiDay and^ at 
the Place jmtbin contaifiedy before. Sir Wil- 
liam Lee, Knigkt.i the ,Cki^ ^^t^ice mitiin 
mmedy ll\\xxm% Owen, GentUmait, heing-af- 
jfocidted unto the /aid Chief Juftiee^ hf Force 
of the Statute in that Cafe made and provided, 
the within-named A. B. came h bis . Attqrn^ 
wtbin^coniahtedi andthe 'dbithtn-riktmed G. D; 
although folemnly ^emandedy cdfhsinoty but made 
Default, therefore let the^ Jnrors,, &?r. ^ 

. abbvc* 
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a pifiea aMe aai;e0 fkic t^e pafntff» 
pn Bon aiTumpCt, in t^ Common 
pieajsf. 



Afterwards^ on the Bay and at the Place witb^ 
in contained, the within-named A: U. by bis 
Attorney within-named, came before Sir John 
Willes, Knight^ Chief Jujlice of our Sove^^ 
reign Lord toe King of his Commm 'Bench, and 
Sir Knight, one of his 

faid Majefty^s Juftices of the f aid Common 

• Bench, Juftices of our faid Sovereipi Lord the 
King appointed to hold the Affizes for the 
County of B. and the within-named C. D. 
although folemnly required, came not there, but 
made Default. Therefore let the Jury, whereof 
Mention is within made, be accepted of againft 
kitn by his Default i whereupon the Jurors 

fummoncd 
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fummoned to be up$n that Jury came to de^ 

dare the Truth of the v;ilhsn Contents^ and. 

*'ieing ebofen^ tried^'aud fiv</tp^^ fa} upon their 

^(Oaikt, that 'the faid C.^.'did un^rtake in 

Manner and Form as the faid A. B. within 

complains againft him^ and they affefs the faid 

\^h* B. hU DalnMgeS' aeca/h^h ihe faid witb^ 

-iniConUms^ JHtfim his Eic^n^es^ami Cofts kid 

V 4ut by hi*kin ik$< Behalf^ <h ^^ Pounds^ 

and f^ hifBxpe^cis aHtf Ggtlt^'lh^ forty Shil^ 
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Afterwards^ the Day and Place within ^mt^^d^ 
before Sir Charles Pratt, Knight, Chief Juf- 
tice within written^ having 

/ GeniUm^n'^'^^fief' his Affoci^tOy aeeorXng to thi 

I Fdta (^ AO' St'atutte in fiicb-Cafe made and 
provided, cometh the witbin-nnmed A. h^by 
bis Attorney within contained \ and the within^ 

^ ^tiiifi^. J^. 4ltJ^^b .filemnfy^^ eometk 

pot^ . fbmefve let the Jury^f^d. as above; 

; ■ . , ... ... 

9 poilea tpHere t^e 0el^niiant amieanei. 

Afterv^rds, at the Day and Place, ^c\ come 
Si well the wit bin- named A/^* as the within 

, written C. D ^ their Attfrnios within eon^ 
tainei, and the Jurors of the Jury, whereof 

. .Mention is within made, being^ fammoned, ^anse 
to declare the Truth of she Matter within 
contained', and being cbofen, trfed% and fwiorn 
U^n their Oaths^ fay, thaty £sf (. 
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JFor m paftttfff) , «R mi Hebet* 



named C. D, daib ewe to' tU mihin-named 
A. B. the 30L within ikeniionei^ in ^Mamer 
find F»fn as the faid A. B; within ioktpkins 
againji himinnS they apfi^ Ci'c- 



4«* t*'" '- .».. ^4',»» 



y2w upon, their Qaths^ that thf within-^ 
named C. iD. is guilty ol Ihe Premises within'- 
laid to his Charge^ in Manner and Form as the 
fatd A. % within complains againft him ; and 
they $Jfef5 the Damages of the faid A. B, hy 
Occafton thereof y over ana ybcfve bis Cofis and 
Charges^ &ff 

§fot m pafntf(r> fn e^SfmeRt 

» • • • It • 

'f(^ upon their Oaths^ that the faid C D. 



is guHty ef the Trefia/s and EJeflmeni within^ 
written^ in Manner and Form as the faid 
A. h. 'Within complains thereof againft him\ 
and they afjefs the Damages of the faidh*- hy 
Occafion thereof^ over and ahove^ 6?f • 

* 

%Xi eieafmeiit, ©ufltp ad to part ; J9at 
gulltp a0 tQ tiie Eeanue, 

As to the Trefpafs and Ejeffment of one 
Moiety of the witbin-writien Tenements^ they 

fay upon their Qatks^ th$t the fmiC-^^ie 

gmlty 
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guilty thereof as the /aid A. B, within com^ 
plains d^cunJfMm^.and they afftjs^ isfcl as^ 
before. And as to the Trefpafs and EjeSment 
if the /ath&r Moidiy of thfe Tenements within- 
:. written^ the faid .Jurors fay Mppn, their Oaths^ 
that the faid C. O. is net guilty thereof^ as 
. tbefdid As. B. h^s, within iy ^JPfeMi^g alledged. 
Therefore^ ^c. . Sec Judgment.. ^., ., 

iroc tbe palntiff on an 3Iflrtte ;)f Pene 
aiimlnfWaljit; W rDe J^lng^jj OBencij. 

rf^ ^P^^ ^beir Qaths^ that the faid C. D. 

. hafbp and on the T)^y af eMbiting^be Bill of 
.the fnud. A. mibin-written^ to wit ^ on the 

: Vayfif , in'the 

JX^tar of the JLtin of our Sovereign Lord the 
prefent King^ had divers Goods ^ find 'Chattels 
which were of the faid F. at ihe^Time of bis 
Death in her Hands to be adminiftred^ to the 
Value ff tke Vfibr iipi^n n^edi whereof 
fie might have made Satisfaction to the faid 
Ky for his faid D^/, to ^i/^ ^t W. within 

. iwiaintd^ in the County aforefaidi and they 
ajfefs the Damages of the faji iv* by Occajion . 
thereof beftdes his Expences and Cqfis by bim^ 
6?^ Vide antea. 
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In the Common Pleas in this, you fay. On the 
. JQtfjr offuing out thi Original tVrit of^ ^c. 

iPot tljt Defennant, on l3{ot sufltp fn 

Ctefpafst. 



■ M y^y upon their Oatbs^ that, the faid CD. 
is not guilty of the Trefpajs fn the Declaration 

within 
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within fpei^ified^ as the faidsC. bath by bis 
Pleading within alUdgfd. !Thmfore, / 

i 

iDne DefeiiQflnt gufltp fn CtefpafiEf* 
; otfiewnbt. 

^. ..Jay upanjbeif Oatbs^ that the faid C. D. 

. is guilty Qf the Trefpafs wiibin^written^ as the 
faid A. B, within, eomplains, thereof againji 
him ; and they affefs Damages^ fc? r. Jnd the 
Jaid Jury further upon their faid Oaths fay^ that 
the faid E. F, and G. H. . are not guilty ef 
that ^refpafs as the faid E* F. and G. H. 
within by pleading for themfelves have alledged. 
Therefore^ ^c. 

iroc Defetttiant, an eicecutor, iW W 
Cefiatoc J^onalTumpfit 

— yiy upon their Oatbs^ that the within* 



named C- D. (the Teftator) did not^ in his 
JJfe-time^ undertake in Manner and Form 
as the faid A.TB. batb within declared^ Cf?^. 

19act foe PQfRtfS; pact for Deeentiattt, 

on an airump0t 

> ■ 

Js to the firji and laft Promifes in the De- 



deration within mentibned^ they fay upon their 
Oatbsy that the faid C. D.' undertook^ in Man- 
ner and Form as the faid A. 'Q: within com- 
plaint againji him; and they ajfefs the Dama- 
ges of the faid. A. B. ly Ouafton thereof , ever 

. and 



knd at&vi bis Cofts and Charges by bim ahout 
bis Suit in this Sebalf expmied, tv 
Pounds^ and for tbofe Cojls and Charges^ to 
4p5. . 4nd as to the Rgfidue . of the, Promifes 
ind Undertakings in the fttid- Declarations 4lfo 
within mentioned^ the fatd Jurors further up- 
en their Oaths fay^ that the faid C. D. M not 
' undertake^ in Manner and Form^ as tie faid 
C. D* wVS/w, iy pkading for himfelf^ has 
alkdged. therefore^ ^^ 

Stit t^ DefenHant, In ^u^$X», on t§e 
S)totnte of iLfmltatloniBi frteanto. 



fay upon their Oaths^ that the faid C. D* 

did noty at any Time within fix Tears next 

, hfore the Juing out the faid IVrit^ break and 

' enter the Jloufe of the faid A, rier tMu ^md 

carry away the Goods and Chattels of the faid 

A. within contained^ as the faid C. has within 

-' hy pkading aiUdged. " 






■^■ ' ■ ■ ^d the furors of-ihgt^ yUry 'Mfg fUk- 
snoned^ camei^^u^a^ tu fay , the. Truth of the 
within Contents^ were chofen^ tried and fworn^ 
^d' after j^^me' being givtn to them^ of 
Md upon the within -contained^ went from the 
Bar (if tins Omt tv dffcourfe of their VeriiSl 
cf aid upon the Primiffes ,\ .and after the faid 
Jury baddifufurfid and. agreed among them* 
fehesy they came back /r the faid Bar to give 
their Ferdiff in this Behalf \ upon which the 

faid 
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Jaid A. B. iei;ig Jolmnly required ame^ net, 
■ nor did be further frofecUtt Us faid BtS againji 
tbefaid C. D. Tberefort^ (^c. 

'1ft the Common PJeas^ -^ j^er did fwrthtr trO' 
■ fecuie bis /aid Writ. ' ' . 

• ' ' ' ■ • * 

. , ... 

watMi.^ 



— "TT^rr* f^o/^», /r/V</ and fvoorn^ to derive 
/A(f T'^w/A «/ /J^ w/>&» Contents^ wbereupen 
for certain Caufes moving as vuU tbt faii 

. 'Jufiices as tbe Parties, E. F. one of tb» Jurors 
of the xvitbin-mentioned Jury w«s mtbdrazon 

' ^om the Pdnneli and the Rejidue of tbe Ju- 
rdrs of that%ry are intirtly . difcharged from 

\ giving any VerdiSt qf and concerning tbt Vfitb- 
in-meiit toned Premijfes, idc. 

By thefe are ftwi, ih general the Forms of 
the Pofiea% eithi^r for Plaintiff or Defendant* 
-f hey are drawn trp in fuch general Words, as 
the JSites to which they relate are worded, and 
'may be with 6f Without the Defendant's De- 
fault. They are afterwards continued on the 
J^ue Roily for they are the Inftnidlons for en- 
tering u|j the Judgment thereon, whickaf- 
'terwards obtain the Name of the Judgment 
Roll, as fee p^. bv which we ftall fee the 
Reafbh of the'formaJ Beginhing;"of the Pejiea. 

Though bythe late A2t there are npw fcarcc 
«"?:.. "^ant; of ^o^«m' Jurors,, yet it may. be 
propicr to add a 'Pvjle'd whh a TaUs, to fee the 
Form thereof, as it may be wanted in fpecial 
•>*irtc$.- 
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9 )p)oI!ea, ioft^ a %s^^i^ in Colon. 

« 

• * • - 

Afterwards ^ that is to fay^ on the Day and at 

the Place, within mentioned^ before William 

L0rd Mansfield, the Chief Juftice within 

written^ there being ajfociated unto him T. ©• 

Gentleman^ according to the Form of the Sta* 

tute in that Cafe made and provided^ came - the 

within-named A. B. by his Attorney within 

contained^ and t%e within-named C. D. aU 

though folemnly required^ came notj but made 

Befaiilt. therefore let the Jury^ whereof 

- Mention is within made, bX accepted of againfi 

him through his. Default ; and the Jurors of 

that Jury being fummoned^ feme of tbtm^ that 

is to fay^ E. F. G. H. I. K. (naming fuch 

of them, as appear, and arc, fworn of the 

Pannel) and becaufe the Rejidue of the Ju^ 

rors of the fame Jury do not appear^ therefore 

ether Perfons of thofe ftanding by ' the Court j 

by the Sheriff of the County aforefaid^ at the 

RequeJiofibeJkidA.andby the Command of 

•• the f aid Chief Jujiice^ are now newly fet down^ 

; ^bofe Names are. affiled in jbe within-written 

* PanneL according to the Porm of. the Statute 

' '. tn' that Cafe made and provided i which faid 

^'^Jitnn's fo newty fit downy that, is to Jqy^ L. 

• M. N. O. P. Q^ ^c. (nj^ming' the Talcf- 

-riicn) ^ being . requiredy camei who^ together 

'*' with (he faid other. Jurors before impannelled 

' and f^orn to declare the truth xf the .within- 

'^Contents J being eleBedj tried ana Jworn upon 

- their' Oaths declarh that the faid C.D. did 

- : not' under take in fuch Mann&c^ ^c^ as before.. 






Though 
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Though it is faid that the late Aft has ren- 
dered the ^ales de Cinumftantibus almoft ufc- 
lefs, it is fpoken with refpeft to common Ju- 
ries ; but where there is a fpecial Jury, it does 
not always happen that 1 2 out of the 24 do 
appear ; in which Cafe it is common to take 
fome from out of the common Jury to add to 
the Pannel of the fpecial Jnry to make up the 
Number ; and in fuch a Cafe thefe Common 
Jurymen are confidered as 'fales-meny viz. 



9 L3o(!ea at t()e ^iTijtfs, Utft!) n tialcg. 

Afterwards^ {that is to fay) on the Day, in th^ 
Tear^ and at the Place within mentioned^ com^ 
as well the within-named J. B. Efq\ as tb^ 
within-named W. R. by their /ittornies with- 
in-named^ before Sir Michael Fofter, Knrght^ 
one of the Jujlices of cur Lord the King af- 
Jigned to hold Pleas before the King himfelf 
and Sir Sidney StarfFord Smythe, Knight^ one 
of the Barons of our faid Lord the King of his 
Court of Exchequer, his Majejlfs Juftices af: 
Jigned to hold the Affixes for the within-written 
County of B. according to the Form of the Sta^ 
tutCy i^c. And certain of the Jurors of the 
Jury^ whereof Mention is within made, fttm^ 
moned to be upon that Jury (that is to fay) 
Sir T. H. Knight, J. E. M. H. J. T. and 
W; B. EfquirCy come and on that Jury are 
fworn ; and becaufe the Reft of the Jurors of 
that Jury do not appear, the^efcre ftven other 
Perfons of the Byjiandcrsy -being by the She- 
riff within written hereunto eleSed at the Re- 
quefl of th: faid J. and by the Command of the 

N ' Jaid 
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/aid Sir'ytichz,cl Foftcr, are now newly fet down^ 
%nJ)^Je names are affiled in ike within-writsen 
FanneU according to the Form of the Statute^ 
i^c. and which f aid JurorSyfo newly fet.down^ 
{that is to Jay) C. G. R. B. F. P. J. W. 
T. P. J. W. and J. L. Gentlemen^ being re-- 
quired^ come Ukewife^ and together with the 
faid other Jurors before impannelled^ being tried 
and fworn to fpeak the Truth of the Matters 
within contained^ upon their Oaths fay that 
the faid W. does owe to the faid J. the fum of 
500 1. fpecified in the firft Count of the within 
Declarationy being Parcel of the witbin-men^ 
tioned Sum of 1000 1. in Manner and Form as 
the faid J. hath within thereof complained 
againjl the faid W. Jnd they ajfefs the Da* 
mages of the faid J. by Reafon thereof bejides 
his Cofts and Charges by him about his Suit 
in this Behalf laid out and expended^ to one 
Shillings and for his faid Cojis and Charges to 
forty Shillings. And the Jurors aforefaid 
upon their faid Oaths further fay^ that as to 
the Reftdue of the faid fum of 1 000 1. the faid 
W. does not owe the fame^ or any Fart there- 
ofy to the faid J. as the faid W. bath in 
pleading within alledged. 

JV. B. This AAion was for Bribery at the Elec- 
tion of a Member for Abingdon in Com. Berks. 

%^z 3[uli0ment 

Therefore it is conftdered that the faid J. B. do 

recover againji the faid W. R. his faid Debt 

. and Damages by the faid Jury in Form afore* 

faid affejfedy and alfo 1. for his faid Cofts 

and 
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afid Charges by the Court of our faid Lcrd the 
King^ now here^ adjudged of Increafe to the 
faid J. by bis JJfint^ which Damages in the 
whole amount to fix hundred^ ds?r. "Pounds -^ 
and the faid William in Mercy^ iSc 

The Pdjica b^ing ingrofled on the Sack of 
the Record, die rarty in-titled to .it, on the 
Day ifr Bafik, (or afterwards) gives a Rule on 
the Pojiea in the Kings hefichy called a Rule 
for Judgment; which Rule is out in four Days, 
exclufive after the giving it. But till this Rule ' 
is expired, final Judgment cannot be figned. 
Ttefe/(?»r Days are allowed far the other Par- 
ty to move in Arreft of the Judgment, or for 
a new Trial ; or he may bring a Writ of Error- 
And though no fuch Rule is given in the Com- 
mon PleaSy yet the fame Time is allowed there 
for the fame Purpofes ; and if nothing is done 
to- avoid the Judgment, then the Party, having 
got the Pofiea Itamped with a double HalN 
crown Stamp, carries the fame to the proper 
OiJicer, that is, the Mafter, or Secondary of the 
King^s Bench OiRce, of the Prothonotary in the 
Common Pleasy to tax his Cofts thereon. This 
is called figning the finah Judgment, and the 
Cofts are called Cofts de incremento, or increafed 
Cofts. 

£)f Coffjsf. 

It has been obferved, that there was noiuch 
Thirig as Cofts at Common Law, but that, if 
fhe Plaintiff did not prevail, he was amerced fof 
Hihfalfe Claim ; and if he did prevail, the De- 
fendant was in Mifericordia^ for his unjuft 

N 2 Detention 
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Detention of the Plaintiffs Right. It was 
called in Mifericordiay becaufe the Jmercia- 
ment to be impofed was to be but fmalU 
and rather lefs than the Offence, according to 
Magna Chart a ^ r. 14. 

Thefe Amerciaments were then inftead oiCofis^ 
and though the Ufe is gone, the Term ftill re- 
mains, for where the Plaintiff or Defendant 
in the Aftion fails, the Entry of the Judgment 
is ftill Ideo in Mijericordia^ 6?r. But as this 
made no Amends to the Plaintiff for the Cofts 
he had been out of Pocket, the Statute of Glou- 
cefter 6 f ^. i • r. i . was made, wh*ereby // any 
Perjon recovered Damages in a Plea per/onal or 
mixed J hejhould have his Cofts. This is faid to 
be the Original of Cofts de incremento^ for then 
the Damages were found by the Jury ; and the 
Court, inftead of Amerciaments, ufcd to tax 
the moderate Fees of Counjel and Attornies. 

Thus it ftood for the Plaintiff, until the 43 El. 
c. 6. whereby, if the Plaintiff did not recover in 
a perfonal Adtion (not concerning Freehold nor 
Affault and Battery) 40 s. he fhould have no 
more; Cofts than Damages, unlefs, ^c. The 
feveral Statutes relating to Cofts and Damages 
are the 6 Ed. i. c. i. 6 Ed. 2. c 14. 3^ H. 
7. c. 10. 23 H. i. c.'i^. t El. c. 2. 18 EL 
c. 15. 43 hi. c. 6. 4 Ja. I. c. 3. 7 Ja. !• 
c. 5. 21 Ja. I. c. 16. 13 Car. 2. c. 2. 2Z 
£5? 23 Car. 2. c. 9.. 5 £ff 6 W.iS M. c. 12. 
8 fcf 9 ^. 3. r. 10. II £ff 12 W. 3. c. 9. 
4 £s? 5 Ann. c. 16, i£c. 

The awarding of Cofis was always difcre- 
tionary in the Court, and formerly the Puifne 
Judge of the Court ufed to allow the Cojlsy and 
make ^Jpecial Rule for the Payment of them ^ 
upon the Service whereof, and Refufal of 

Pay- 
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Payment, an Attachment ufed to iflue. But 
now it is become the Courfe of the Courts to 
refer the taxing of the Cojis to the Secondary and 
Prothonotariesy and not to make any /fecial 
Rules for fuch Matters. And thefe Officers 
have a difcretionary Power to allow what is 
reafonable, and difallow what is not fo; for 
fuch Cofts are only to be allowed as have rie- 
ceffarily occurred in the Profecution, or where 
one of the Parties has caufed the other to have 
been at extraordinary Charges. And there- 
fore it has been held that Cofts ought not to 
be paid for the putting off a Trial, where no 
Fault was in the Party againft whom it was 
moved. In like Manner, no Cofts ihould be 
allowed for unreafonablc Motions, nor for ex- 
traordinary Fees to Counfel, as retaining Fees, 
£s?f . • nor extraordinary Expences on Witneffes 
at the Trial, nor paying them beyond what is 
ufually allowed for their Attendance, ^c. but 
for fuch Expences only as the Party was ne- 
ceffarily put to in the Profecution of the Suit. 
And hence arifes the Difference in Cofts be- 
tween Party and Party, and Cofts between the 
Attorney and his Client. 

When the Cofts on the Poftea are taxed, 
(which is moft frequently done on an Affidavit 
of the increafed Cofts) final Judgment is then 
faid to be figned, and is then ready to be en- 
tered up on the Roll. 

{Df entetfnff up awUgment on tlje EoII 
fn tlje ffilfng:'0 06enclj* 

It has been obferved before, that the Jecond 
Placita in the Record for Trial, was a general 

N 3 Entry 
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Entry msd^ ufc of to fupply the Continuances 
of the VenirCf isven to th^t Term mentioned ia 
t^^t Placita^ (which was the Term of Trial) 
and ferved to fhew fhe Court that the IlTpe 
was continued to the laft Term. It was like- 
wife a Warrant to the Officer to continqe the 
Venire until then, when he came to enter up 
the Judgment on the Iflue Roll. And this 
^introduc^d the general formal Beginning with 
PoJi^q> Continua^a inde Procejfuy in entering up. 
the Judgment, viz. 

The Iflue ends with, The fame Day is 



\ ^ ' } 



given to the Parties afcrejaid at the Jame 
Plaeey then they go on with * /jfterwards the 
Procejs ^hereof being continued betvjeen the 
Parties aforejaidy of the Plea afor^Jaidy by the 
Jury aforefaidy being- refpited betwsen them 
before our Lord the King at Weftminfter, 
until next after (the 

Return of the Dijiringas) % unlefs the Juftices 
ef our Lord the King, afftgned to take the 
jiffizes in the County aforefaidy fiallfirji come 
en the Day of at 

R. in the faid County of B. accordiiig to the 
Form of the Statute in fuch Cafe made and 
providedy f for Default of the Jurors y becaufe 



^ JfiiT^ards the Prccefs^ isff. that is, the ^Writ of 

X If the Caufe is tried in Town, it is, Uidef^ the King^s 
right trufty and ixjell-belo^ed William Lord Mansfield, l/> 
Majefiy^s Chief Jujiice ajjtgned to hold fleas before the King 
himfelfy Jhallfirji come on the Day of at 

th\ Quildhall of the City ofLtmdon, or Wellrainfter-h^U^ 
iffc. And then alfo — 

j^nd the faid Qhiefjufiic^ before ^wbom, bff. fent hither 
If is Record y ^c. 

t F(^ Default of the Jurors, \£e. This is only a Recital 
Qf Pa^ t of the Awaad of the Diftringas, grounded on a fap-. 
pofed I?efault of the Juror^i;^t coming on the Fenire. 

mm 
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fione of them did appear^ J at which Day 
hefore our Lord the King at Weftminfter the 
afore/aid A. B. comes by the /aid R. B. 
his Attorney aforefaidy and the f aid JufUces 
of our f aid Lord the King, before whom, 6?r. 
fent hither their Record had in theje Words, 
to wity Afterwards, that is to Jay, on the || Hay 
znd at the Place within contained before ■ 
(here comes in the Poftea, verbatim ; after 
which follows the Judgment.) Therefore it 
is conjidered that theJatdK. B. recover againfi 
the /aid C. D. his f aid Damages, by the f aid 
Jury in Form aforefaid ajfejfed^ and aljo 
(the Cofts de incremento) for his faid Cofts 
and Charges, by the Court of our faid Lord 
the King now here adjudged of Incrtaje 4o 
the faid A. B. with his Affent^ which Da^ 
mages in the whole amount to 
And the faid C. in Mercy, (dc. 

If what is before alledged be confidered, that 
is, that anciently the Court of King's Bench 
had fo little to do in Civil Aftions, that they 
had not B.ufinefs to fit the whole Term, de Die 
in Diem, but adjourned from one Day to an- 
other, in the fame Term, and gave a Day to 
the Parties to be prefcnt when they did fit. 
If this, I fay, be confidered, there will fome 
Reafon appear for the Ufe of a fecond Placita, 
though the Caufe was tried the fame Term that 
the Iffue was joined ; and likewife for their 
beginning the Entry of the Judgment on the 
Roll with Poftea Continuato inde Procejfu, iSc. 

X At luhich Day, i^c^ That is, on the Return of the 
t^ij^ringas, 

II On fht Day and ahhe Place, ^c. The Day arid Place of 
JViJ/f/W^x mentioned in the Jwr^r, or Award of the Z)//?r/«^/7/. 

N 4 But 
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Entry rpsde ufc of to fupply the Continuances 
of the VenirCf i^ven to th^t Term mentioned ia 
t^4t Placita^ (which was the Term of Trial) 
and ferved to fhew fhe Court that the IfTuc 
was continued tq the laft Term. It was like- 
wife a Warrant to the Officer to continue the 
Venire until then, when he came to enter up 
the Judgment on the Iffue Roll. And thi^ 
^ introduced the general formal Beginning with 
Poft^a ContinHo^o inde Procejfuy in entering up 
the Judgment, viz. 

■ ^ 1 J The Iffue ends with, The fame Day is 
gizten to the Parties afore/aid at the Jame 
Placey then they go on with * ^jfterwards the 
Proce/s Jhereof being continued between the 
Parties aforejaidy of the Plea afor^faid^ by the 
Jury aforefaidy being- refpited betwscn them 
before our Lord the King at Weftminfter, 
until next after (the 

Return of the Dijiringas) J unlefs the Jujlices 
6f our Lord the King, afftgned to take the 
j4ffizes in the County aforefaid, Jhalljirji come 
en the Day of . at 

R. in the faid County of B. according to the 
Form of the Statute in fuch Cafe made and 
provided^ f for Default of the Jurors, hecaufe 



^ Jfterwards the Prccefs^ i3'e, that is, t^e Writ of 

X If the Cau'fe is tried in Town, it is, VrdeJ^ the King^s 
right trufiy and <well-Belo'ved William Lord Mansiield, l/> 
Majefty*5 Chief Jujfice ajjtgned to hqld Fleas before the King 
bimfelfy Jhallfirfi come on the Day of at 

fhi gruildhall of the City ©/"Londpn, or Wellniinfter-h^H, 
fcf f . And then alfo — 

^nd the faid Chief J ufiic^ before ^whom, ^'f. fent hither 
Ibis Record 9 ^c, 

t For Default ofthg Jurors, l^e. This is only a Recital 
Qf Pa^t of the Award of the Dijiringas, grounded on a fup-^ 
poftd I?efault of the Juror^ x^^i coming on the Fenire. 
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rone of them did appear^ \ at which Day 
before our Lord the King at Weftminfter the 
aforefaid A. B. comes by the /aid R. B. 
his Attorney aforefaid y and the f aid Juftices 
of our f aid Lord the King, before whom, 6?r. 
fent hither their Record had in thefe JVordsy 
to wity Afterwards, that is to fay, on the || Day 
2Md at the Place within contained before ■ 
(here comes in the Poftea, verbatim j after 
which follows the Judgment.) therefore it 
is confidered that the f aid K. B. recover againfi 
the faid CD. his faid Damages, by the /aid 
Jury in Form aforefaid a/fe^ed\ and alfo 
(the Cofts de incremento) for his faid Cofts 
and Charges, by the Court of our /aid Lord 
the King now here adjudged of Incrta/e Jo 
the /aid A. B. with his Affent^ which Da^ 
mages in the whole amount to 
And the /aid C. in Mercy, iSc. 

If what is before alledged be confidered, that 
is, that anciently the Court of Kin^s Bench 
had fo little to do in Civil Aftions, that they 
had not B.ufinefs to fit the whole Term, de Die 
in Diem, but adjourned from one Day to an- 
other, in the fame Term, and gave a Day to 
the Parties to be prefcnt when they did fit. 
If this, I fay, be confidered, there will fome 
Reafon appear for the Ufe of a fecond Placita, 
though the Caufe was tried the fame Term that 
the Iffue was joined; and likewife for their 
beginning the Entry of the Judgment on the 
Roll with Pojiea Continuato inde Proce/fu, iSc. 

X At 'which Day, tsfr. That is, on the Return of the 
Pijfringas, 

I) On tht Day and aftht Place, ^c. The Day and Place of 
Kikpriusmemovit&mx]\tJt4rat, or Av/Sitd, of the Dl/fringas. 

N4 But 
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Tone of them did appear, J at winch Day 
before our Lord the King at Weftminftcr the 
aforefaid A. B. comes by the /aid R. B. 
bis Attorney aforefaid; and the /aid Jufiiccs 
of our /aid Lord the King, before whom, &?c. 
fent hither their Record had in tbe/e fVordSy 
to wit, Afterwards, that is to/ay, on the Q Day 
said at the Place within contained before ■ 
(here comes in the Pojiea, verbatim ; after 
which follows the Judgment.) Therefore it 
is con/tdered that the/aid A. B. rtccver againfi 
the /aid C. D. his /aid Damans, by the /aid 
Jury in Form afore/aid afejed; and al/o 
(the Cofts de incremento) for his /aid Cofls 
and Charges, by the Court of our /aid Lord 
the King now here adjudged of Incrta/e Jo 
the /aid A. B. with his A/fent^ which Da' 
mages in the whole amount to 
And the/aid C. in Mercy, i^c. 

If what is before alledged be confidered, that 
is, that anciently the Court of King's Bench 
had fo little to do in Civil Aftions, that they 
had not Bufinefs to fit the whole Term, de Die 
in Diem, but adjourned from one Day to an- 
other, in the fame Term, and gave a Day to 
the Parties to be prefent when they did lit. 
If this, I fay, be confidered, there will fome 
Reafon appt-ir for the Ule of a fccond Flacita, 
though the Cauie was tried t!ie fame Term that 
\ the llTut was joined ; and likewife for their 

X beginning the Entry of the Judgment on the 
^K Roll with Pojiea Continuato inde Procepi, fcff. 

r 
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t unhePUif. fSc. TiiB Daj- and Place of 
A™.'""^ - Awardof the Dijfringat, 
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fame Reafon they ufc no fecond Placita ; there- 
fore, in (lead of Pojiea Continuato inde Proceffiij 
after the Clofe of the Iflue, they begin more 
properly thus : 

At wbkb Day (i. e. the Return Day of the 
Venire) the Jury between the Parties afore- 
faid^ in the Plea aforefaidy was refpited there- 
upon between them here until the Morrow of 
AH Souls, (i. e. the Return of the Habeas 
Corpora) then next following^ unlefs the Juf- 
tices of our Sovereign Lard the King affigned 
to take th£ Afffzes in the County aforefaid by 
Form of the Statute^ (^c. fhould firfl come on 

the Day of 

then next pafiy at A. in the County aforefaid \ 
and now here at this Day^ (/. e. the Return 
Day of the Habeas Corpora above) the fmd 
A. B. comes by his Attorney aforefaidy and the- 
faid Juftices of AJfize before wbom^ &?r. fent 
here their Record in thefe Words: Jifter- 
wards y that is to fay^ on the Day^ (^c. (the 
Pojiea verbatim) therefore it is conjidered that 
the faid A. do recover his faid Damages againji 
the faid C. to Pounds ajfeffed Ty the 

" faid Jury in Form aforefaid ; and alfo 

Pounds gdjudged by the Court here to the faid 
A. at his Rejuefi of^ Increafe for his faid Cofts 
and Damages \ which faid Damages in the 
whole amount to Pounds^ and 

the faid C. in Mercy ^ &c. 

But if the Caufe is not tried the Term Iflue 
is joined, then is added a Jetond Placita j and 
the firfl: Venire is continued by Vicecomes non 
mijit Breve only : after which Continuance they 
begin as above. At which D^iy the Jury^ £s?r, 

without 
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vrkhaut ever any P^iftsa ConiinuatOy 6fr. for 
that would feem to be a Continuance upon a 
Continuance. 

The Queftion is, If the Refpite of the Jury 
is a Continuance of the Procefs, to give fome 
Colour for the Entry by Poftea Continuato^ 
&c. in the King^s Bench ? If not, we muft 
have Recourfe to the former Reafon afllgned 
for this Entry, viz. that Continuances in the 
Kind's Bench were from one Day to another, 
in the fame Term ; which Reafon will not 
hpW good at this Day, the Continuances being 
fjrom Term to Term only. 

The Entry of the Judgment varies, accord- 
ing to the Judgment that is given, of which 
the Books of Praftice are fufficiently full. 
However, two Things may be here obiervcd, 
as they are prefumcd to have been ufed before 
any Cofts were given by the Judgment, ac- 
cording to the Stat. 6 £, i. viz^ the amercing 
the Plaintiff for his falfe Claim ; and the De- 
fendant for his nnjuft Detention of the Piain<« 
tiffs Right, ^f . In regard to the firft, where 
the Defendant prevails, the Entry of the Judg- 
ment againft the Plaintiff is ftili thus in the 
Kinj^s Bench : 

fberefon it i> cQvfidercd that the /aid A. Uie no^ 
thing hy his faid Bilk hut that he he in Mercy 
af the Ccurt for his falfe Clamour^ and that 
the f aid C. go thereof without Dey \ * and it 
if further canfi/Ured that the /aid C. recover, 
. ftgain/i the /aid' A. Pounds for bis 

Cojif^and Charges laid out by him about his 



• This is an Addition tQ tj^ former Judgment, frnce 
lb* §t,^tute gave Colls, 
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Defence in this Behalf adjudged to the faid C. 
by the Court of our faid Lord the King now 
here by his own /Ijfent^ according to the Sta^ 
tute in fuch Cafe made and provided^ and that 
the faid C. ha've Execution thereof. 

3in tlje Common piea0* 

therefore it is con/idered that the faid A, take 
nothing hy his faid IVrit^ but be in Mercy for 
his falfe Clamour thereupon-^ and that the faid 

* Sec Not* C. go thereof without Day^ * i^c. Alfo it 

Pa^r^''"'^ is con/tdered, ^c. 

Sometimes, as in Replevenj fc?^. it is, That 
the faid A. and bis Pledges for profecutingy are 
in Mercy y ^c. 

'■ In Regard to the fecond, that is, amercing 
the Defendant^ we have feen before the Judg- 
ments with refpeft to it. But in all Aftions 
in both Courts that were Vi et Armisy the Judg- 
ment againft him was with a Capiatury And that 
the faid C. be takeny i^c. inftead of in miferi^ 
cordiay becaufe in this Cafe there was a Fine 
due to the King ; and therefore the Judgment 
was to be diftinguilhed on every Roll by put- 
ting the Word Mi' ay or Capiatur in the Mar- 
gin, as is fuppofed for the more ready finding 
the Capiatur Finesy in order to colleft^hem. 

Before the Stat. i6 £5? 17 Car'. 2. the not en- 
tering the Words Mi'ay or Capiatur, or put- 
ting oqe for the other, was Matter of Error. 

To all Fines Imprifonment was incident; 
and therefore in Aitions Vi et ArmiSy where a- 
Fine was to be fet, the Judgment was, ^uod 
Defendens Capiatury that is, Capiatur quoufque 
Finem fecerit. But now by the 4 fc? 5 ^. fcf 

M. 
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M. Capiatur Fines in Aftions Ft et Armis arc 
faid to be taken away, and no Judgment ought 
to be entered with a Capiatur. However, the 
common Form ftill continues. And that th( 
Jaid C. be taken j &?r. though there be no Fine 
fet by the Court ; the Reafon of which is, that 
inftead thereof, the Plaintiff, upon fignipg the 
final Judgment in fuch Adlions, is to pay to the 
Officer 6 s. %d. in lieu of the Fine, which 
6 s. % d. is to be allowed the Plaintiff again in 
the Cods. And 'tis faid, in the Common Pleas 
they enter the Judgments with Nihil de Fine 
quia remittitur per Stat\ So that by this Sta- 
tute a Fine of 6 j. 8 d. inftead of being taken 
away, is rather rendered certain, and to be 
paid by the Plaintiff, inftead of the Defendant. 
Whether the Plaintiff ever gets it again, is 
another Thing ! 

The Capiatur Fine was for a Breach of the 
public Peace, which every Aftion Vi et /frmis 
implies, and upon fueh a Record, Procefs of 
Outlawry might iffue out of the Crown Office 
againft the Defendant for the Fine, if not paid ; 
but in Aftions upon the Cafe, £ffr. where the 
Plaintiff did not declare with a Ft et Armisy 
there the Defendant was to be amerced only, 
and not taken and imprifoned. And this was 
the Reafon of the Difference in the Entries of 
the Judgments. 

. Thus much is faid to ftiew to what the for- 
mal Parts of the Judgments relate only i to 
which much more might be added. 

The Judgment itfcif is faid to be the Voice 
of the Law. And therefore judicium femper 
fro Veritate accipitur 3 and the lancient Words 

thereof 
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thereof are very fignificant, viz. ConfidetatutH 
efty 6fr. thereby implying that the Judgment 
was grven by the Court, upon due Corrncfer^- 
tion of the Matter before them. And ytty 
before the Statute of JeofailSy arrd the 4 tf 5 
Aima^ to what a Number of Exceptions, ind 
^ vexatious Proceedings upbn Writs of ErrOff, 

&fr. was a Judgment liable ? Efpecially for 
Want of Form in the maft trifling, unnecefTarry, 
and almoft infignificant Things imraginabfc, 
viz. the Want of Pledges upon the Bilf ^r 
Original, the Omrflioh of a Prcfert in Curia, 
the Omifljon of Vi et Armisy or Contra Pacenti^ 
or Hoc faratus eft Verificarey the Want of Ccrft-^ 
tinuances in the Pleadings, or in the Judg- 
ments, Csfr. &ff. • 

The only Thing to be obferved further OA 
this Head, in order to contraft the Proceed- 
ings, is this, whether a general Entry by PoJ^a 
Continuato inde ProceJJuy &c. in both Courts^ 
where the Caufe fs not tried the fame Term* 
the Ifftre is joined, but of fome fubfequentr 
Term, may not be fufficient of itfcif to con- 
tinue the firft Procels of VenirCy awarded at 
the Clofe of the Iffbe to the Term the Judg- 
ment thereon be given, (whether or no it be to 
the next Term, or three or or four Terms after 
I/Tue is joined) and thereby fupply all thofe 
Continuances by Vicecomes non mijftt Breve \ or 
where by Motion in Arreft of Judgment y or Motion 
for a new Trialy or by arguing ^/fecial FetdiSfy 
&"'€. there are intervening Terms ; if not, it is 
abfolutely neceffary every intervening Term 
fhould be particularly taken Notice of in the 
Entry of the Judgment, or elfe there is ain 
Error in the Record; which frequently hap- 
pens 
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pens for Want of fuch Entries, though no 
Notice be taken of it. 

To clear up this Point, and to fhew that it 
may, let us fuppbfc the Vemre to be to jthe only 
Procefs for fumnnaning a Jury for a Trial* 
This Venire is awarded at the Clofe of the IJfue 
to be returnable the fanac Term the IJfue is 
joined ; for Inftance, in Hilary Term. Now 
if the Caufe is tried upon this Writ with the 
Nififrius Qlixii^ therein, it is fefied xht firjt 
Day of that Term, and returnable the lafty or 
fome Day after the Trial, if in Town ; but if 
for the Sittings after Term, or for the Affixes^ 
it; is tefied the laft i>ay of that Term, and re- 
turnable the firfi of ^Jler. And then the 
Entry of the Judgment may be very properly 
according to the Form ufed in the Common 
Vlcasy thus : And now here at this Day (i. e. 
die Return Day of the Writ) the /aid A. B. 
comes by his Mtamey aforefaidy and the Jujiices 
of AJJize before whom^ &c. Jent here their Re^ 
a^rd in tbefe Words ^ Afterwards^ that is to Jay y 
en the Day and at the Place within contained^ 
i^c. (the PoiUa verbatim) therefore it is conji- 
deredy that-^io on with the Judgment. Thia- 
is fibort and plain, and yet full and explicit. 
But fuppofe the Caufe is to be tried of fomc 
Juhjequent Term, for Inftance, of "Trinity Term, 
then the Venire awarded at the Clofe of the 
IJfue need not be made out, but only fuppofed 
to have iffued, (as it is chiefly now) but a new 
Ventre made out for Trial tejied the firft of 
trinity y and returnable the la^^ or fome Day 
after the Trial for Town Caufes j or tefied the 
lajt of Trinity y and returnable thcfirfl of Mi 
chaelmas Term for the Afftzes. In which Cafed 
the firft Venire awarded at the Clofe of the 

3 ' ^^^ 
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IJfue may be continued by fuch a general Entry 
as Poftea Continuato tnde procejfuy &c. in enter^ 
ing up the Judgment, viz. Afterwards the 
Procefs being continued between the Parties afore^ 
Jaidy of the Plea aforefaidy until (the Re- 
turn of the Venire made out for the Trial) 

ct which Day the f aid A. B. comes by his At- 
torney aforefaidy and the JuJliceSy (^c. Now if 
fuch Z' general Entry may be allowed to be a 
Continuance of the firft IVrit awarded in Hilary 
Term, it will fupply all thofe Entries on the 
Roll by Vicecomes non mijit Breve, i^c. from 
Term to Term, until the entering up of the 
Judgment, in a very plain and fimple Man- 
ner. And by this it is evident that the Writs 
of Dijiringas and Habeas Corpora may be well 
fpared, and then of Confequence there will be 
no Occafion for the Entry of the Jurat, on the 
Record; and this, I prcfume, will be agree- 
able to die original Ufe of^this Writ. 

Though the Entry of the final Judgment on- 
the Roll is confidered here as the next Pro-^ 
ceeding z,hcrftgning the Judgment, yet this need 
not be immediately done y for upon figning the 
Judgment, the Party intitled to the Benefit of 
it may firii bring an A6tion on his Judgment, 
or he may have. an Execution for the Satisfac- 
tion of his Damages, or Debt aad Cofts, and 
afterwards enter up his fnal Judgment to war- 
rant fuch Aftion or Execution. 

An A6tion is faid to be FruSlus et Finis 
Legisy the Fruit and End of the Suit; for, as 
obferved before, the Execution doth begin af- 
ter the Action or. Suit is ended : and therefore 
^ Treatife of a Suit at Law ought to end 

here 
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here with the Judgment. But as t We are fe- 
vcral Writs of Execution now in Ufe, it may 
not be improper to take a flight View of them 
before we conclude* 



iDf an Cjcecutfon. 

An Execution is a judicial Writ, grounded 
on the Judgment of the Court from whence it 
ifTues J and is fuppofed to be granted by the 
Court, at the Requeft of the Party at whofe 
Siiit it is, to give him Satisfaction on the Judg- 
ment which he hath obtained. And therefore 
an Execution cannot be fued out in, one Court, 
upon a Judgment obtained in another. 

There are three Sorts of Executions com- 
monly in Ufe at this Time, for the obtaining 
► Satisfaftion for a Debt, Damages, or Cofts 
given by the Judgment, viz. 

A Capias ad Satisfaciendum againft the Body 
of the Defendant only ; 

A Fieri facias againft. the Goods and Chat- 
tels of the Defendant only, and 
' An Elegit againft the Goods and Chattels, 
(except Oxen and Beafts of the Plough) and 
alfo one half of the Defendant's Lands, to hold 
by the Plaintiff, until the Debtor Damages and 
Coft^ are fatisfied. 

The Ca' Sa* was given by the Statute, of 
Marlebridgey c. 23. This Writ, by the Com- 
mon Law, iflfued only in ^rejpajs quart Vi et 
Armis ; but by the Statute 25 Ed, 3. it may 
. iflfue in other Cafes, before which Time we 
fee how tender the Common Law was of re- 
ftraining a Man's Liberty. And now, indeed, 
whenever the Body is taken by this Writ, the 

O Plaintiff' 
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Plaintff can fure no other Execution againft 
his Goods and Chattels, Lands or Tenements ; 
for as Corpus buman»fp i^an recipft jEJiimatio- 
nem^ fo it is deemed the grpateft and faighcft 
Satisfaftion one Man can have of another. 
And hence, if a Man died in Cullody before 
the 21 Jac. \. on this Writ, the Debt waspre- 
fumed to be fatisfied; but by this Statute, c. 
24. where a Defendant dies in Cuftody on this 
Writ, th€ Plaintiff, or his Executors ai>4 Ad- 
miniftxators, by reviving the Judgment, may 
have a new Execution againH: hi$ Lands or 
Goods, 

The iFV" Fa* was the only Writ of Execu- 
tion that lay at Common Law, and was after- 
wards confirmed by the Statute of Wefiminfier. 
a. If this Writ iflues, and the Defendant has 
not any Goods or Chattels, whereby the Debt 
and Damages may be levied ; or if only Part 
thereof be levied, the Plaintiff at the Return 
thereof may have another Writ of Execution, 
either another Ft Fa\ or a Ca' Sa\ or an Ekgit^ 
for further Satisfaftion, 

The Elegit was given by the Statute of TFeJi- 
minjler 2. c. t8. If upon this Writ ^nly Goods 
l^nd ChatteU be levied, and thofe not Sufficient 
to fatisfy the Plaintiffs Debts and Damages, 
the Plaintiff may have another Execution, either 
a Ca* Sa\ or ^Pr Fa\ or another Elegit^ it be- 
ing in Effeft but a Ft' Fa\ and th« Law is very 
^ defirous a Man (houl4 have a full Satisfadion 
on his Judgment. 

And yet we can't but obfervc Qne very 
great Hardfhip that lies on the Plaintiflf i^^ this 
Refped, and that is this: When a Plaintiff 
has obtained a Judgment for a Debt in Cale, 
i^c. on a Trial or Writ of Inquiry, the Cofts 

allowed 
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allowed on figning final Judgment are up to 
that Time only^ and the Com of an Execu- 
tion^ and levying the Debt and Cofts, are not 
confidered. Therefore, if the Plaintiff takes 
out an ERecution, the Offts thereof with the 
Sheriffs Warrant, the Officer's Fee for taking 
the Defendant, or taking and keeping Pofle^ 
fion of his Goods, the Appraifement and In- 
ventory, the Bill of Sale, and the Sheriff's 
Poundage, muft be all paid out of the Plain-* 
tiff's Debt ) and this may amount to 40 /» at 
the laft, and oftener to 3 or 4 /. which is a 
great deal out of a Debt of ^ or 6 /. or oflt of 
^o/. and muft give great DiffatisfaAion to a 
Suitor, 

'Tis hard enough for a Man to be forced to 
take any Remedy at all for a juil Debt, and 
how much more fo, if after he has obtained 
a Judgment for his Debt and Cofts, as he ima- 
gines, he is ftill to be put to this further Ex- 
pence ? / have recovered my Debts and C^fts iy 
m judgment of the Courts and yet am Jo much 
out of Pocket ! 

The Reafon, as prefumed, why this is not 
tonfidered, and allowed for in Cofts, on fign- 
ing the final Judgment, is, becaufe the Court 
don't know what Remedy the Plaintiff will 
take on his Judgment ; as inftead of an Execu- 
tion he may chufe to bring an A£lion on it, 
and then only he can recover his Cofts with-- 
out fuch Expencc. But even then, the Re- ^ 
medy is often worfe than the Difeafe ; for if 
the Defendant can't pay the Cofts of one Suit, 
how can it be expcfted he Ihould pay the Cofts 
of two ? 



O a The 
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The Hardftiip is the fame on a Defendant, 
where he prevails* But in order to remedy 
this, it is a Pity that the Party is not at Li- 
berty to make his Ek6tion> on figning hi^ 
final Judgment, what Method he will take 
that the Officer may make an Allowance ac- 
cordingly. 

It is for this Reafon that Bonds and War- 
rants of Attorney to confefs Judgment are 
rfiade in double the Sum, becaufc by recover- 
ing the Penalty, thefe Colls may be taken 
thereout. 
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Of an IJfue joined in the Common Pleas in 
an ASiion ofTrefpafsfdrJiJhingf &c. 

Cooke. 

Hilary Term in the Thirty-third Year of 
the Reign of King George the Second. 

Oxfordjhire, 7 TT^RANCIS G. late of /5r^r^^- Declaratioi 

to wit. 3 X/ roughy in the faid County, 
Yeoman ; WilUam A. late of the fame Place, 
Victualler i John E. late of the fame Place, 
Labourers Joje^h A. late of the fame Place, 
Maltfteri 2xA Samuel H. \^x.t oi Benfington^ in 
the faid County, Gentleman, were attached 
to anfwer Edward B. of a Plea wherefore with 
Force and Arms they fifhed in the free Filhcry 
of the faid Edward, in the River Thames, at 
Shillingford, within the Parifli of IVarborough, 
in the faid County of Oxford, and the Filh of 
the Value of twenty Pounds thereout took 
and carried away; and alfo wherefore, with 
Force and Arms, they fiflied in t)\t feveral 
Fifhery of the faid Edward in the River Thames 
at Shillingford aforefaid, within the Parifli of 
JVarhorough aforefaid, in the faid County of 
Oxford, and the Fith of the Value of other 
twenty Pounds thereout took and carried away, 
and other Wrongs there did to the faid Ed^ 
ward, to the great Damage of the faid £^- 
ward, and againft the Peace of our Lord the 
prefent King: And whereupon the faid Ed- 
^nrd^ by A. B. his Attorney, complains that 

O 3 the 
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the faid Francisy Williamj Jobtiy Jofepby and 
ift Count. Samuel, on the firft Day of January in the 
Year of our Lord one thoufand fcven hundred 
and fifty-ninc> and on divers other Days and 
Times between that Day and the twentieth 
Pay of Novtmh^ then next following, with 
Forc^ and Anns fifhed in the free Fifhery of 
the faid Edwardy in the River Thamesy at Shii- 
lingford aforefaid, within the Parifli o£ fFarbo^ 
rough aforefaid, in the faid County of Qxfordy, 
and the Fifli, to wit, one Salmon, twenty 
Barbels, twenty Jacks, one thoufand Perches, 
one thoufand Blays, one thoufand Roaches, 
one thoufand Dacesj, one thoufand Gudgeons, 
and one thoufand Eels, of the Value, i:^c^ 
thereout took and carried away s And alfo for 
s^ Count, that the faid Francis y WiUiamy Jobn^ Jofephy^ 
and Samuely on the faid firft Day of January 
in the Year aforefaid, and on divers other 
Days and Times between that Day and the 
twentieth Day q? November then next fol- 
lowing, with Force and Arms filhed in the 
Jeveral Fiihery of the faid Edwardy in the 
River Tbamesy at Shillingford aforefaid, with- 
in the Pari(h of tVar borough aforefaid, in 
-the faid County of Oxfordy and the Fifli, to 
wit, one Salmon, twenty Barbels, twenty 
Jacks, one thoufand Perches, one thoufand 
Blays, one thoufand Roaches, one thoufand 
Daces, one thoufand Gudgeons, and one 
thoufand Eels, of the Value, ^c. thereout 
took and carried away, and other Wrongs, 
i^c. to the great Damage, &?r. and againft 
the Peace, ^c. Whereupon the faid Edward 
fays that he is injured, and hath fuftained Da- 
ixiage to the Value of twenty Pounds, and 
therefore he brings his Suit, tf^*. 

Ana 
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And the faid Ftaffiis, ffilliam, J^bn, Jtf^h pica, 
and Samuel, by R. Bd^te tlreir Attorney, concie 
and defend the Force send Injury, when, (sc. 
and fay that they arc Not guilty ef the Trcf- 
pafs aforefaid, in Manner and Form as the 
faid Edward hath above thereof complained 
againfi: them ; and of this they put themfelves 
on the Country ; and the faid Edwcfd dorh fo 
likewife ; and for further Plea as to the fill- 
ing in the faid Filbery in the faid firjt C§wtt of 
the faid Declaration mentioned, and the faid 
Fifli in the faid firfi Count of the faid Decla- 
ration mentioned thereout taking and carrying 
away above fuppofed to have been committed 
by the faid Frandsy IVilliamy J^bn^ J^Jepb and 
Samuely they the laid Francis, fVilliam^ J^bn, 
Jqfepb and Samuel, by Leave of the Court 
here for this Purpofe firft had and obtained, 
according to the Form of the Statute in fiich 
Cafe made and provided, fay, that the faid 
Edward ought not to have his aforefaid Ac* 
tion thereof againft them, becaufe they fay 
that the faid Fifhery in the Jir^ Count of the 
faid Declaration mentioned, and in which, fcfr. 
is, and at the faid fevcral Times when, fsfc^ and 
long before, was a Fifhery in an(^ upon a cer- 
tain Piece or Parcel of Land, covered with 
Water, called the River Tbamej, adjoining to 
a certain Clofe or Piece of Land, called Bury 
Mead, otherwife Hajeley Mead, in the Parilh 
of IrVarhorough aforefaid, and running clofe by 
the fittd Clofe or Piece of Land, called Bury 
Mead, otherwife Hajeley Mead, and extending ' 
in Length the whole Length or Side of the 
faid Clofe or Piece of Land called Bury Mead^ 
otherwife Hajeley Mead, next the faid River, 

O 4 and 
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and in Breadth from the Bank of the. faid 
River next the faid Clofe or Piece of Land, 
called Bury Meady otherwife Hafeley Meady to 
the Middle of the Stream of the faid River ; 
• and that the Prefident and Scholars of Saint 

'John Baptift College in the Univerfity of Ox- 
ford aforefaid, before the firft Time when, 
6f r. and at the faid feveral Times when, fc?r. 
were and ftill are feifed in their Demefne as 
of Fee of and in four Acres of Land, with the 
Appurtenances, lying and being in the faid 
Clofe or Piece of Land, called Bury Meadj 
otherwife Hafeley Meady in the Parilh of War- 
borough aforefaid, and Parcel thereof; and 
that they the faid Prefident and Scholars, and 
all thofe whofe Eftate they now have, and at 
the faid feveral Times when, ^c. had of and 
. in the faid four ^IKg^^ of Land, with the 
Appurtenances, Parcel, fcf^. from Time 
whereof the Memory of Man is not to the 
contrary, have had, and have been ufed and 
accuftomed to have, and of Right ought to 
have had, and ftill of Right ought to have for 
themfelves, their Farmers and Tenants of the 
four Acres of Land, with the Appurtenances, 
Parcel, ^c. for the Time being, ?ifree Fifhery 
in the faid River 'Thames y at tVar borough afore- 
faid, and within the Limits and Bounds above 
in this Plea particularly mentioned, every Year, 
at all Times of the Year, at free Will and 
Pleafurc, as belonging and appertaining to 
their aforefaid four Acres of Landj with the 
Appurtenances, Parcel, (sc. and the faid Pre- 
fident and Scholars being fo feifed of and in 
their aforefaid four Acres of Land, with the 
Appurtenancesj Parcel, i^c. they the faid 

Prefident 
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Prefident and Scholars, before the firft Time 
when, i^c. to wit, on the thirtieth Day of 
May in the Year of our Lord one thoufand 
feven hundred and fifty-eight, at Shillingford . , 

aforcfaid in the County aforefaid, by a certain 
Indenture then there made between the faid 
Prefident and Scholars of the one Part, and 
one Richard B. of the other Part, the one Part . 
of which faid Indenture, fealed with the com- 
mon Seal of the faid Prefident and Scholars, 
they the faid Francis^ William^ John^ Jofefh 
and Samuely now bring here into Court, the 
Date whereof is the Day and Year lafl: above- 
faid, for the Confiderations therein mentioned, 
did demife and to Farm let unto the faid 
Richard B. four Acres of Land, with the Ap- 
purtenances amongft other Things, To have and 
to hold the fame unto the faid Richard B. his 
Executors, Adminiftrators, and Afligns, from 
the Feaft of the Jtinunciafion of the Blejfed 
Virgin Mary then ktft paft, until the End and 
Term of twenty Years from thenceforch next 
enfuing and fully to be compleat and ended; 
by virtue of which faid Demife he the faid 
Richard B. afterwards and before the firft 
Time when, i^c. to wit, on the faid thirtieth 
Day of May in the Year of our LoFd one 
thoufand feven hundred and fifty- eight, en- 
tered into the faid four Acres of Land, with 
the Appurtenances, Parcel, i^c. and was, and 
from thenceforth hitherto hath been, and ftill 
is thereof poflTeflTed ; and being fo thereof pof- 
feffed, they the faid Francis ^ Willi am ^ John^ 
Jojeph and Samuely as the Servants of the faid 
Richard B. and by his Command at the faid 
fcvcral Times* when, ^c. fifhed in the faid 

Fifhcry 
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Fifhery above in this Plea parti<iularly men- 
tioned, and in which, i^c. as in t}\t free Fifhery 
of the faid Richard B, and the faid Fifh in the 
frfi Count of the faid Declaration nnentioned 
thereout took and carried away, as they law- 
fiatly might, for the Caufe aforefaid, which are 
the faid fifliing in the faid Fijhery in the faid 
frji CoQBt of the faid Declaration mentioned, 
and the faid Fifh in the faid firji Count of the 
faid Declaration mentioned thereout taking 
aad carrying away, whereof the faid Edixrard 
hath above complained againft them, the faid 
Francis, Williamy Johtiy Jojeph and Samuel i 
and this they are ready to verify j wherefore 
they pray Judgment if the faid Edward ought 
to have his aforefaid Aftion thereof againft 
them, i^c. and for further Plea as to the fifhing 
in the faid Fifhery in the faid firft Count of 
the faid Declaration mentioned, and the faid 
Fifh in the faid Jirji Count of the faid Decla- 
ration mentioned thereout taking and carrying 
away, above fuppofed to have been commit- 
ted by the faid Francisy Williamy John^ Jofeph 
and Samuely they the faid Francis, Williamy 
Johny Jojepb and Samuely by like Leave of 
the Court here for this Purpofe firfl had and 
obtained, according to the Form of the Sta- 
tute in fuch Cafe made and provided, fay, that 
the feid Edward ought not to have his afore- 
faid A&ion thereof againfl them, bccaufe tihey 
fay that the faid Fifhery in the firft Count of 
the faid Declaration mentioned, and in which, 
i^e. is, and at the faid feveral Times when, 
l^c. and long before, was a Fifhery in and 
upon a certam Piece or Parcel of Land, co- 
vered with Water, called the River Thames^ 

adjoining 
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adjoining to a certain Clofe or Piece of Land 
called Bury Mead^ otherwife Hafeley Mead^ in 
the Parifh of JVarbor^ugb afordaid, and run- 
ning clofe by the faid Clofe or Piece of Land 
called Bury Mead, otherwife Hafeley Mead, and 
extending in Length the whole Length or 
Side of the faid Clofe or Piece of Land called 
Bury Meadf otherwife Hafeley Mead, next the 
faid River^ and in Breadth from the Bank of 
the faid River next to the faid Clofe or Piece 
of Land called Bury Mead, otherwife Hafeley 
Mead, unto the Middle of the Stream of the 
faid River j and that the Prefident and Scho* 
lars of Saint John Baptifi College in the Uni* 
verfity of Oxford, before the firft Time when, 
i^c. and at the faid feveral Times when, 6fr. 
were and ftill are feilcd in their Demefnc as of 
Fee, of and in four Acres of Land, with the 
Appurtenances, lying and being in the faid 
Clofe or Piece of Land, called Bury Mead^ 
otherwife Hafeley Mead, and Parcel thereof; 
and that they the faid Prefident and Scholars, 
and all thofe whofe Eftate they now have, and 
at the faid feveral Times when, i^c. had of 
and in the faid laft-mentioned four Acres c^ 
Land, with the Appurtenances, from Time 
whereof the Memory of Man is not to the 
contrary, have had, and have been ufed and 
accu domed to have, and of Right ought to 
have had, and ftill of Right ought to have for 
themfelves, their Farmers and Tenahts of the 
aforefaid laft-mentioned four Acres of Land, 
with the Appurtenances, Parcel, t^c. for the 
Time being. Common of Fifhery in the faid 
River Thames, at IVarborough aforefaid, and 
within th^ Limits and Boynds above in this 
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Pka particularly mentioned, every Year, at all 
Times of the Year, ac their free Will and 
Pleafure, as belonging and appertaining to 
their aforefaid laft^mcntioned four Acres of 
I/and, with the Appurtenances, Parcel, &rr. 
and the faid Prefident and Scholars being fo 
feifed of « and in the aforefaid laft-mentioned 
four Acres of Land, with the Appurtenances, 
they the faid Prefident arid Scholars, 'before the 
firft Time when, Cs?^. to wit, on the thirtieth 
Day of May in the Year of our Lord one 
thoufand feven hundred and fifty-eight, at 
Shillingford aforefaid in the County aforefaid, 
by a certain Indenture then agjd there made 
between the faid Prefident and Scholars of the 
one Part,, and the faid Rkhard B. of the 
other Part, one Part of which faid laft-men- 
tioned Indenture, fealed with the Common 
Seal of the faid Prefident and Scholars, they 
the faid Francis y H^illianty Johriy Jofeph and 
Samuel now bring here into Court, the Date 
whereof is the Day and Year laft aforefaid, 
for the Qonfideration therein mentioned, did 
demife and to Farm Ictt unto the faid Richara 
B. the faid laft-mentioned four Acres of Land, 
with the Appurtenances, Parcel, &fr. to have 
and to hold the fame unto the faid Richard B. 
his Executors, Adminiftrators and Affigns, 
from the Feaft of the Annunciation of the hlef- 
Jed Virgin Mary then laft paft, unto the End 
and Term of twenty Years from thenceforth 
next enfuing and fully to be compleat and 
ended ; by virtue of which faid Demife the 
faid Richard B. afterwards, and before the firft 
Time when, fcfc. to wit, on the faid thirtieth 
Day of May in the Year oi our Lord one 
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thoufand fevcn hundred and fifty-eight afore- 
faid, entered. into the faid laft-mentioned four 
Acres of Land, with the Appurtenances lb 
demifed in Form aforefaid, Parcel, 6fr, and 
At the faid federal Times when, 6f ^. w^y and 
from thenceforth hitherto hath been, and ftill 
is thereof poffeffed i and being fo thereof pof- 
fefled, they the faid Francis^ IVilUamy John^ 
Jofepb and Samuel, as the Servants of the faid 
Richard B* and by his Command, at the faid 
feveral Times when, &*•<:. fiflied in the faid 
Fifhery abpve in this Plea particularly men- 
tioned, and in which, 6?r. as in the common 
Fifhery of the faid Richard B. there ; and the 
faid Fifli in thcfrji Count of the faid Decla- 
ration mentioned thereout took and carried 
away, to the Ufe of the faid Richard B. ufing 
the faid Common of Fiftiery of him the faid 
Richard B. as they lawfully might, for the 
Caufe aforefaid, which are the laid filhing in 
the faid Fifliery in the faid Jlrft Count of the 
faid Declaration mentioned, and the faid Eifli 
in the faid frji Count of the faid Declaration 
mentioned thereout taking and carrying away, 
whereof the faid Edward hath above com- 
plained againft them the faid Francis j William, 
Johfiy Jofeph and Samuel \ and this they are 
ready to verify; Wherefore they pray Judg- 
ment if the faid Edward ought to have his 
aforefaid Aftidn thereof againft them, 6fr. 
and for further Plea, as to the fifhing in the faid 
Fifliery in the faid/r/? Count of the faid De- 
claration mentioned, and the faid Fifti in the faid 
firft Count of the faid Declaration mentioned 
thereout taking and carrying away^ above fup- 
pofed to have beep committed by the faid 

Francis^ 



205 



fio6 APPENDIX. 

Francis, WilUamy John, J^tf^b and Samuel^ 
they the faid Francis, ^lliam, John, Jo/eph 
and Samuel, by like Leave of the Court here 
for this Purpofc firft had and obtained, ac- 
cording to ihe Form of the Statute in fuch . 
Cafe made and provided, fay, that the faid 
Edward ought not to have his aforefaid Affcion < 
thereof againft them, becaufc they fay that 
the faid Filhery in the fr^ Count of the faid 
Declaration mentioned, and in which, C^c. is, 
and at the faid fcveral Times when, fcfr. and 
long before, was a Filhery in and up6n a cer- 
tain Piece or Parcel of Land, covered with 
Water, called the River Thames, adjoining to 
a certain Clofc or Parcel of Land, called Bury 
Mead, othcrwife Hajeley Mead, in the Parifti c^ 
Warhartkugh aforefaid, and running clofe by 
the faid Clofe or Piece of Land, called Bury 
Mead, othcrwife Uajeley Mead, and extending 
in Length the whole Length or Side of the 
faid Clofe « Piece of Land called Bury Mead^ 
othcrwife Hajeley Mead next the faid River, 
and in Breadth from the Bank of the faid Ri- 
ver next to the faid Clofe or Piece of Land, 
called Bury Mead, othcrwife Hajeley Mead, un- 
to the Middle of the Stream of the faid River, 
and which faid Fiftiery above in this Plea 
particularly mentioned, and in which, (sc. is, 
and at tlie faid feveral Times when, i^c. was 
thejree Fiflwry of the faid Prefident and Scho* 
** lars of Saint John Baftift College in the Uni- 
verfityof Oxford -y for which Reaibn they* the 
faid Francis, fVilliam, John, Jojepb and Sa- 
muel, as the Servants of the Jaid Prefident and 
Scholars, and by their Command, at the faid 
feveral Times when, &*^. fifhed in the faid 
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Flfliery abov^ in this Plea particularly men- 
tioned, and i^ which, &?^\ as in the frei 
Filhcry of the f^^id Prcfident and Scholars t 
ai^d the faid Fifti in th,^ Jirji Count of the iaid 
Declaratiqn lyientioned, as the Filh of the faid 
Fill>ery of theai the faid Prcfident and Scho* 
|ar^t thereout took and carried away, as it wts 
lawful for them to do, for the Caufe aforcfaid, 
which are ^h^ faid filhing in the iaid Fiihery 
ii) the faid firji Count of the faid Declaration 
a>entioned, and the faid Filh in the faid firjt 
CofLipt of the faid Declaration mentioned 
thereout taking and carrying away^ whereof 
the faid E(iwar J he^th above complained againft , 
,them the faid /rtf^w, William j Jobfij Jo/epb 
and Samuel ^ and this they are ready to verify ; 
Wherefore they pray Judgment if the fajd[ Ed- 
ward ought to have his aforefaid A£tion there- 
of againft them, i^c. And for further Plea 
as to fifliing in the faid Fifhery in the faid 
Jecmd Count of the faid Declaration men- 
tioned, and the faid Fifh in the faid fecond 
Count of the ftid Declaration mentioned there- 
out taking and carrying away, above fuppofed 
to have been committed by the faid Francis, 
IVilliam, John^ Jo/epb and Samuel^ they the faid 
Francisy William^ John^ Jofeph and Samuel^ by 
Leave of the Court here for this Purpofc firft 
had and obtained, according to the Form of the 
Statute in fuch Cafe made and provided, fay^ 
that the faid Edward ought not to have or 
maintain his aforefaid Aftion thereof againft 
them, becaufe they fay that the faid Fifliery 
in the faid yi?ir^;;// Count of the faid Declara- 
tion m<fntioned, is, and at the faid feveral 
Times when, i^c. and long before, was a 
Piece or Parcel of Land, covered with Water, 
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called the River Tham/Sy adjoining to a certain 
Clofe or Piece of Land, called Bury Mead^ 
otherwife Hafeley Meady in the Parilh of PFar- 
borough aforefaid, and running clofe by and 
' ^long the faid Clofe or Piece of Land called 
Bury Meady otherlvife Hafeley Meady and Ex- 
tending in Length the whole Length or^ Side 
of the faid Clofe or Piece of Land called Bury 
Meady otherwife Hafeley Meady next the faid 
River, and in Breadth from the Bank of the 
faid River next the faid Clofe or Piece of Land 
called Bury Meady otherwife Hafeley Meady 
unto the Middle of the Stream of the faid 
River; and that the Prefident and Scho- 
lars of Saint John Baptift College in the Uni- 
verfity of Oxfordy before the firft Time when, 
fcfr. and at the faid feveral Times when, &fr. 
were and ftill are feifed in their Demcfne as 
of Fee of and in four Acres of Land, with 
the Appurtenances, lying and being in the 
Parifli aforefaid, in the faid Clofe or Piece of 
Land called Bury Meady otherwife Hdfeley 
Meady and Parcel thereof; and that they the 
faid Prefident and Scholars, and all thofe whofe 
Eftate they now have, and at the faid'feveral 
Times when, fcfr. had of and in the aforefaid 
laft-mentioned four Acr©s of Land, with the 
Appurtenances, Parcel, i£c. from Time where- 
of the Memory of Man is not to the contrary, 
have had, and have been ufed and accuftomed 
to have, and of Right ought to have had for 
themfelves, their Farmers and Tenants of 
the faid laft-mentioned four Acres of Land, 
with the Appurtenances, Parcel, i^c. for the 
Time being, a free Fifliery in the faid River 
^hamesy at IVarborough aforefaid, and within 
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the Limits and Bounds above in this Plei 
particularly mentioned, every Year, at all 
Times of the Year, at their free Will and 
Pleafure, as belonging to the faid laft- men- 
tioned four Acres of Land^ with the Appur^ 
tcnances, Parcel, £5?^. and the faid Prefident 
and Scholars being fo feifpd of and in their 
aforefaid laft-mentioned four Acres of Land, 
with the Appurtenances, Parcel, &c. they the 
faid Prefident and Scholars, before the firft 
Time when, ^c. to wit, on the thirtieth Day 
of Af^ in the Year of our Lord one thoufand 
feven hundred and fifty eight, at Shillingford 
aforefaid in the County aforefaid, by a cer- 
tain Indenture then and there made between 
the faid Prefident and Scholars of the one Part, 
and the aforefaid Richard B. of the other Part, 
the one Part of which faid lafl:- mentioned In- 
denture, fealed with the common Seal of the • 
faid Prefident and Scholars, they the' faid 
Francis^ William^ Johtiy Jofeph and Samii,el 
now bring here into Court, the Date whereof 
is the fame Day and Year laft aforefaid, for 
the Confiderations therein mentioned, did de- 
mife and to .Farm lett unto the faid Richard B. 
the faid four Acres of La,hd, with the Appur- 
tenances, Parcel, &c. To have and to hold 
the fame unto the faid Richard B. his Execu- 
tors, Adminiftrators and Affigns, from the 
Feaft of the Annunciation of the Blejfed Virgin 
Mary then lafl:paft, until the End and Term 
of twenty Years frona thence next enfuing and 
fully to be compleat and ended ^ by virtue o( 
which faid laft-mentioned Demifc he the faid 
Richard B. afterwards, and before tht firft 
Time when, feff. to wit,- on the faid thirtieth 
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Day of M(iy in the Year of our Lord onc> ' 
thaufand feven hundred and fifty-eight, en- 
tcjred into the faid laft-mentioned four Acres 
of Land fo demifcd in Form aforefaid, with 
the Appui tenances, Parcel, irV. and v/as and 
from thenceforth hitherto hath been, and ftill 
i& thereof poflefled j and being fo thereof pof- 
feffed, they the faid Francis^ William^ John^ 
Jofefb and Samuel^ as the Servants of the faid 
Richard B. and by his Command, at the faid 
fevcral Times when,, ts^c. fifhed in the faid 
Fifhcry above in this Plea particularly men- 
tioned, and in which, (^c. as in the free Filhery 
of tlxe faid Richard B. and the laicj Fifla in 
the /r/? Count of the faid Declaration men- 
tioned thereout took and carried away as the 
Fin^ of the faid Richard B. coming out of the 
free Fiftiery of the faid Richard B. as they 
Lawfully might, for the Caufe aforefaid, which 
are the faid tifhing in the faid Filhery in the faid 
^f^W Count of the faid Declaration mentioned, 
and the faid FiCb in the feid Jecand Count of 
the faid Declaration mentioned thereout taking 
and carrying away, whereof the faid Edward 
hath complained agaihft them the i'aid Francis,, 
Williamy Jobrif Jc/efb and Samuel -^ and this 
they are ready to verify ; Wherefore they pray 
Judgment if the faid Edward oM^t to have 
his aforefaid Aftion thereof againft theni> (sc. 
And for further Plea as to the fifhuM in the 
faid Filhery in the ixidi Jecand Qo\jLnt oixh^ faid 
Declaration mentioned, and the faid Fifli in 
the faid Jecond Count of the faid Declaration 
n>entioned thereout taking and carrying away> 
above fuppofed to have been comnxitted by 
the faid Francis^ JVilliam^ Jobn^ J^if^fh and 
3 Samuel y 
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Samuely they the faid Francis, William, Johnt 
Jojeph and Samuel , by like Leave of the 
Court here for this Purpofe firft had and ob- 
tained, according to the Form of the Statute 
in fuch Lafc made and provided, fay, that 
the faid Edward ought not to have his afore- 
faid Aftion thereof againft them, becaufe they 
fay that the faid Fifliery in the faid Jecmd 
Count of the faid Declaration mentioned ls# 
and at the faid feveral Times when, he and 
long before, was a Fifhery in and upon a cer- 
tain Piece or Parcel of Land, covered with 
Water, called the River Hbames, adjoining to 
a certain Clofc or Piece of Land, called Bury 
Meady otherwife Ha/eley Mead^ in the Pari(h 
of IVarberougb aforefaid, and running clofe by 
the faid Clofe or Piece of Land called Bury 
Meady otherwife Hafelty Meady and extending 
in Length the whole Length or Side of the 
faid Clofe or Piece of Land called Bury Mead, 
otherwife Hafeley Mead^ next the faid River, 
and in Breadth from the Bank of the faid Ri- 
ver next to the faid Clofe or Piece^ of Land 
called Bury Meady unto the Middle of the 
Stream of the faid River, and chat the Prcfi- 
dent and Scholars of Saint John B&ttifi College 
in the Univerfuy of Oxfcrdy before the firft 
Time when, i^c. and at the faid ftveral Times 
when, i^c. were and ftill are fcifed in their 
Dcmefne as of Fee of and in four Acres of 
Land, with the Appurtenances, lying and be^ 
ing in the faid Clofe or Piece of Land called 
Bury Meady otherwife Ha/eley Meady and Par- 
cel thcreofj and that they the faid Prefldent 
and Scholars, and all tht^e whofe Eftate they 
BOW have, and at the faid &v«fal Times when, ^. 
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(^c. had of afid in tlie faid laft-AnentioAcxi 
Landj^ with the Appurtenances, from Time 
whereof the Memory of Man is not to the con- 
trary, have had, and have been ufed and ad- 
cuftomed to haVc, and of Right ought to have 
had, and ftill of Right ought to have for them- 
felves, their Farmers and Tenants of the afore- 
faid laft-mentioncd four Acres of Land, with 
the Appurtenances, Parcel, i^c. for the Time 
being, Common of Fifliery in the faid River 
Thames y at JVar borough aforefaid> and within 
the Limits and Bounds above in this PJea 
particularly mentioned, every v Year, at all 
Times of the Year, at their free Wrll and 
Pleafure, as belonging and appertaining to the 
aforelaid laft-mentioned four Acres of Land, 
with the Appurtenances, Parcel, 6ff. and the 
faid Prefident and Scholars being fo feifed of 
and in their aforefaid laft-mentioned four Acres 
of Land, with the Appurtenances, Parcel, &fr. 
they the faid Prefident and Scholars, before 
the firft Time when, &?f . to wit, on the thir- 
tieth Day of May in the Year of our Lord 
one thoufand feven hundred and fifty-eight 
aforefaid, at Sbillingford aforefaid in the Coun- 
ty aforefaid, by a certain other Indenture their 
and there made between the faid Prefident and 
Scholars of the one Part, and the faid Richard 
B. of the other Part, the one Part of which 
faid laft-mentioncd Indenture, fealed with the 
common Seal of the faid Prefident arid Scho- 
lars, they the faid Franeisy William^ Johtiy Jo* 
feph and Samuel now bring here into Court, 
the Date wherecrf is the Day and Year laft 
abovefaid, for the Confiderations therein men- 
tioned, did demife and to Farm lett uhto the 
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faid Richard B. the faid four Acres of Land, 
Parcel, ^c. with the Appurtenances, To have 
and to hold the fame unto the faid Richard B. 
his Executors, Adminiftrators and Afligns, 
from the Feaft of the Anntinciation of the Blef- 
Jed Virgin Mary then laft paft, unto the End 
and Term of twenty Years from thenceforth 
next enfuing and fully to be compleat and 
ended ; by virtue of which faid laft-mentioned 
Demife the faid Richard B. afterwards, and 
before the firft Time when, Csfr. to wit, on 
the faid thirtieth Day of May in the Year of 
our Lord one thoufand feven hundred and 
fifty-eight aforefaid, entered into the faid laft- 
mentioned four Acres of Land, with the Ap- 
purtenances, Parcel, (^^. fo demifed in Form 
aforefaid, and was, and from thenceforth hi- 
therto hath been, and ftill is thereof poffefled, 
and being fo thereof poffeffedy they the faid 
Francis, ff^illiam, John^JoJeph and Samuel, as 
the Servants of the faid Richard 5, and by his 
Command at the faidfeveral Times w4ien, tfr. 
fifhed in the faid Fifhery above in this Plea 
particularly mentioned, and in which, fe?^. as 
in the Common Fifliery of the faid Richard B. 
and the faid Filh in the faid Jecond Count of 
the faid Declaration mentioned thereout took 
and carried away to the Ufe of the faid Richard 
B. ufing the faid Common of Fifhery of the faid 
Richard B. there^ms they lawfully might, for 
the Caufe aforefaid, which are the faid fifhing^ 
in the faid Filhery in the faid Jecond Count of 
the fai4 Declaration mentioned, and the faid 
Fifti in the faid Jecond CoUnt of the faid De- 
claration mentioned thereont taking and car- 
rying aw^y, whereof the faid Edward hath 
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^bove compUiacd againft them the faid Fran^ 
cisy William y Jobn, Jofefh 2a\d Samuel; and this 
they are ready to verify; Wherefore they pray 
Judgment if the faid Edward ought to have 
his aforefaid i^ftion thereof againit them, &V, 
and for further Plea as to the fifhing in the 
faid Fiihery in the (ixA/econd Count of the faid 
Peclaration mentioned, and the faid Fifh in 
the faid /e^ond Count of the faid Declaration 
mentioned thereout taking and carrying away, 
above fuppofed to have been committed by 
the faid FranWy fVilliam^ Jahn^ Jojefb and 
S.(S^muely they the faid Frandsy Williamy Johriy 
Jqfeph and Samuely by lijcc Leave of the Court 
here for this Purpofc firft had and obtained, 
i3.ccording to the Form of the Statute in fuch 
Cafe made and provided, fay, that the faid 
Edw&rd. ought not to have his aforefaid .A(5lion 
thereof againft them, becaufe they fay that 
the faid Filhery in the faid Jecond ( ount of 
.the faid Declaration mentioned, and in which, 
^c. is, aod at the faid ieverat Times when, 
i^c. and long before, was a Filhery in and 
upon a certain Piece or Parcel of Land co- 
vered witlv. Water, called the River Thames^ 
adjoining tp a certain Clofe or Parcel of Land 
called Buiy Mead, otherwife Ha/eUy Mead, in 
the Parifh. of Warhorottgb aforefaid, and run^ 
ning clofe by the faid Clofe or Piece of Land 
caifd fi^ry M^dy otherwife Hajelej[ Mead^ 
and extending in Length the whole Length of 
Side of the faid Ckfe or Pieqe of Land calkd 
Rury M^ady otherwife Hojeley Mead, next the 
faid River,, and in Breadth from the Bank of 
the faid River next to the faid Clofe or Piece oF 
Land called Bury Mead, otherwife Hafeley 
Meady unto the Middle pf i^e Stream of the 
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faid River, and which faid Fifliery above in this 
Plea particularly mentioned, and in which, 
&c. is, and ^X the faid feveral Times, when, 
i^c. was the fiveral Fifhery of the faid Pre- 
fident and Scholars of Saint John Baptifi Col- 
lege in the Univerfity of Oxford; tor which 
Reafon they the faid Francis^ Willianty John^ 
Jo/eph and Samuel^ as the Servants of the faid 
Preftdent and Scholars^ and by their Com- 
mand at the faid feveral Times when, Cff^. 
fiflied in the ftid Fifliery above in t'lis Plea 
particularly mentioned, and in which, i^c, as 
in xhtfevjral Fifliery of the faid Prefident and 
Scholars, and the faid Filh in the faid fecond 
Count of the faid Declaration rtjcntioned as the 
Fifli of the faid Filhery of them the faid Pre- 
fident and Scholars thereout took and carried 
away, as it was lawful for them to do, for the 
Caufeaforefaid, which are the faid fifliing in the 
faid Fifliery in the {x\<^ fecond Count of the faid 
Declaration mentioned, and the faid Fifli m the 
i?\6. fecond Count of the faid Declaration men- 
tioned thereout taking and carrying away, 
whereof the faid Edward hath above thereof 
complained igainfl: them the faid Francis^ IVit' 
lianiy John, Jofsph and Samuel ^ and this they 
txt ready to verify; Wherefore they pray Judg-- 
ment if the faid Edward ought to have his 
aforefaid Aftion thereof againft them. 

And the faid Edwrrdy as to the f^id Ple.t of 
the faid FranciSy IVilliam^ Jobn^ J^f-fh and 
Samuely by them fecondly above pleidrd in 
Bar, as to the fifliing in the faid Fifhefry in the 
faid/// Count of the faid Declarart )n nvti- 
tioned, and the faid Fifli in the faid f Jt 
Count of the faid Dcchratron mentioned thert- 
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out taking and carrying away, above committed 
by the faid Francis, JVilliam, Jobfu J^J^p^ ^nd 
Samuely fays that he, by reafon of any thing 
therein alledged, ought not to be barred from 
having his afdrefaid Adion thereof again ft 
them, bccaufe he faith, that true it is that the 
faid Fiftiery in the firji Count of the faid De- 
claration mentioned, and in which, £5?^. is 
And at the faid feveral Times when, (S'C. and 
long before^ was a Filhcry in and upon the 
faid Piece or Parcel of Land covered with 
Water, called the River Tbamesy adjoining to 
the faid Clofe or Piece of Land in the faid 
Plea mentioned, called Bury Meady otherwife 
Hajeley Mfady in the Parifii of IVarborougb 
aforefaid, and running clofe by the faid Clof^ 
or Piece of Land called Bury Mead , otherwife 
Hajeley Mead^ and extending jn Length the 
whole Length or Side of the faid Clofe or 
Piece of Land, called Bury Meady otherwife 
Jrlajeley Meady next the faid River^ and in 
Breadth from the Bank of the faid River next 
the faid Clofe or Piece of Land called Bury 
Mead, otherwife Hajeley Mead, to the Middle 
of the Stream of the faid River, as the faid 
Francis y William y Johny Jojepb and Samuel 
have above alledged ; but the laid Ed^;ar4 
further faith. That the faid Francis, IVilliam, 
Jobn, Jojepb and Samuel, at the faid feveral 
Times when, &c. of their own fVrong fiflied 
in the faid Fiftiery of the faid Edward in th^ 
firjl Count in the faid Declaration mentioned, 
and the faid Fifti in the faid/r/? Count in the 
faid Declaration mentioned thereout took and 
carried avay in Manner and Form as the faid 
J^dvi^^'^ J^^^h above therepf complained againf^ 

tl^^m^ 
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them; Without this, that the Prefident andTravcrfeof 
Scholars of Saint ^ohn Baptiji College in the t?V. 

^ Univerfity of 0;^(?r^, and all thofewhofe Eftate 
they now have, and at the faid feveral Times 
when, &c. had of and in the faid four Acres 
of Land with the Appurtenances in the faid 
Plea mentioned. Parcel, fcf r. from Time where- 
of the Memory of Man is not to the contrary, 
have had, and have been ufed and accuftomed 
to have, and of Right ought to have had, and 
ftill of Right ougnt to have for themfclves, 
their Farmers and Tenants of the faid four 
Acres of Land with the Appurtenances, Par- 
cel, £5?c. for the Time being, a free Fifliery 
in the faid River Thames y at fV^ar borough aforc- 
faid, and within the Limits and Bounds in the 
faid Plea particularly mentioned, every Year, 
at all Times of the Year, at free Will and 
Pleafure, as belonging and appertaining to 
their aforefaid four Acres of Land with the 
Appurtenances, Parcel, £s?f. in Manner and 
Form as the faid Francis y William y Johriy J-o- 

/eph and Samuel in their faid Plea have above 
alledged; and this the faid £^^^r^ is ready to 
verity \ Wherefore inafmuch as the faid Fran- 
cis y William y Johny Jojeph and Samuel' have 
above acknowledged the committing of that 
Trefpafs, the faid Edward prays Judgment, 
and his Damages by reafon of the committing 
thereof to be adjudged to him, Cs?r. And the 
faid Edwardy as to the faid Plea of the faid 
Francisy Williamy Johny Jojeph and Samuely by 
them thirdly above pleaded in Bar as to the 
Jilhing in the faid Fifhery in the faid firft Count 
of the faid Declaration mentioned, and the 
fgid pilh jn the faid ^;;y? Count of xhe faid 

Declarr 
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Declaration mentioned thereout taking and 
carrying away, above comnnitted by the faid 
Francisy IVilliami John, Jo/eph and Samuel, 
fays, that he, by reafon^of any Thing therein 
allcdged, ought not to be barred from having 
his aforefaid Aftion thereof againft them, be- 
caufe he faith, that true it is that the faid 
Fifliery in the Jirji Count of the faid Declara- 
tion mentioned, and in which, (sTc. is, and at 
the faid feveral Times when, feV* and long 
before, was a Filhery in and upon the faid 
Piece or Parcel of Land covered with Water, 
called the River T*hameSy adjoining to the faid 
Clofe or Piece of Land in the faid Plea men- 
tioned, called Sun Mead, otherwife Hajeley 
Mead, in the Parim of fVarborou^b aforefaid, 
and running clofe by the faid Clofe or Piece of 
of Land called Bury Meady othcrwile Hajeley 
Mead, and extending in Length the whole 
Length or Side of the faid Clofe or Piece o£. 
Land, called bury Mead, otherwife Hajeley 
Mead next the faid River, and in Breadth 
from the Bank of the faid River next the 
faid Clofe or Piece of Land called Bury Mead, 
otherwife Hajeley Mead:, unto the Middle of 
the Stream of the faid River, as the faid Fran^ 
CIS, pFilliam^ John, Jojefh and Somuel have 
above alledged; But the faid Edward further 
faith, That the faid Francis, fVilliarn, John^ 
Jojepb and Samuel at the faid feveral Times 
when, ^c. of their own fVrong, fifhed in the 
faid Filhery of the faid Edward in the firfl 
* Count in the faid Declaration mentioned, and 
the faid Fifh in the faid firfl: Count in the faid 
Declaration mentioned thereout took and car- 
fied away in Manner and Form as the faid 

Edzvarc^ 
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Edward hath above thereof complained againft Traverfc of, 
them; Without this, that the Prefident and^^* 
Scholars of Saint John Baptift College in the 
Univerfity of Oxford^ and all thofe whofc 
Eftate they now have, and at the Jaid feveral 
Times when, isc. had of and in the faid four 
Acres of Land, with the Appurtenances in 
the faid Plea mentioned, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have been ufed and accuftomed 
to have, and of Right ought to have had, and 
ftill of Right ought to nave for themfelves, 
their Farmers and Tenants of the aforefaid 
laft-mentioned four Acres of Land with the 
Appurtenances, Parcel, &fr. for the Time 
being, Common of Filhery in the faid River 
Thames, at PTarborough aforefaid, and within 
the Limits and Bounds in the faid Plea par- ' 

ticularly mentioned, every Year, at all Times 
of the Year, at their free Will and Pleafurc, 
as belonging and appertaining to their afore- 
faid laft-mentioned four Acres of Land with 
the Appurtenances, Parcel, 6rV. in Manner 
and Form as the faid Francis, fFilliam, John, 
Jojeph and Samuel in their faid Plea have above 
alkdged; and this the faid Edward is ready to 
verify ; Wherefore inafmuch as the faid Fran- 
cisy fVittia7ny John, Jofeph and Samuel have 
above acknowledged the conMiitting of that 
Trefpafs, the faid Edward prays Judgment, 
and his Damages by reafon of the committing 
thereof to be adjudged to him, &c. And the 
faid Edwardy as to the faid Plea of the faid 
Francisy iVitliamy John, Jofeph and Satnuel, by 
them fourthly above pleaded in Bar as to the 
^fliing in the faid Fifbery in the faid firji 

Count 
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Xount of the faid Declaration mentioned, an4 
the faid Fifh in the {dAAfirft Count oCthe faid 
Declaration mentioned thereout taking and 
carrying away, above committed by the faid 
Francis y William^ John^ Jofeph and Samuel y fays, 
that he by reafon of any thing therein aliedged 
ought not to be barred from having his afore- 
faid A6tion thereof againfl; them, becaufe he 
faith that true it is that the faid Filhery in the 
Jirft Count of the faid Declaration mentioned, 
and in which &fr. is, and at the faid feveral. 
Times when, ^fr. and long before, was a 
Fifliery in and upon the faid Piece or Parcel 
of Land covered with Water, called the River 
^hameSy adjoining to the faid Clofe or Piece 
qf Land in that Plea mentioned, called Bury 
Meady otherwife Ha/eley Meady in the Parifti 
oiJVarhrougb aforefaid, and running clofe by 
the faid Clofe or Piece of Land called Bury 
Meady otherwife Hajdey Meady and extending 
in Length the whole Length or Side of the 
faid Clofe or Piece of Land called Bury Mead^ 
otherwife Uajsley Meady next the faid River, 
and in Breadth from the Bank of the fa'd Ri- 
ver next the faid Clofe or Piece of Land 
called Bury Meady otherwife Hajeley Mead^ 
unto the Micldle of the Stream of the faid Ri- 
ver, as the faid Francisy Williamy Johfiy Jqfepb 
and Sarnuel have above aliedged ; but the faid 
Edward further faith. That the faid Filhery in 
the fa d Plea particularly mentioned in which, 
f^r. is, and at the faid feveral Times when, 
^c. was the free Fifliery of the faid Edward^ 
and not the free Fifliery of the faid Prefident 
and Scholars of Saint John Baptiji CoHege in 
the Univerfityof Oxford^ as the faid Francis^ 

WilUam^ 
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William^ Johriy Jqfeph and Samuel have above 
in theit faid Plea alledged ; and this the ift Ifluejoin- 
faid Edward prays may be inquired 'of by ^^ ^f '^^ 
the Country, and the faid Francisy PFilliam,^^'''''''^^* 
Johny Jo/epb and Samuel do the fame like- 
wife ; And the faid Edward as to the faid Plea 
of the faid Francis ^ IVilliamy Johriy Jo/eph and 
Samuel by them fecondly above pleaded in 
Bar as to fifhing in the faid Filhery I.i the 
Jecond Count of the faid Declaration men- 
tioned, and the faid Filh in the faid Jecond 
Count of the faid Declaration mentioned 
thereout taking and carrying away, above com- 
mitted by the faid Francis y William, John^ 
Jofepb and Samuely fays that he, by reafon of 
any thing therein alledged, ought not to be 
barred from having his aforefaid Aftion there- 
of againft them, becaufe he faith that true it 
is that the faid Filhery in the ^d\d Jecond Count 
of the faid Declaration mentioned in which, 
Gff. is, and at the laid feveral Times when, 
&ff. and long before, was a Fifliery in and 
upon the faid Piece or Parcel of Land co- 
vered with Water, called the River Thames, 
adjoining to the faid Clofe or Piece of Land 
in the faid Plea mentioned, called Bury Mead, 
othcrwife Hajeley Mead^ in the Pari(h of War- 
iorough aforefaid, and running clofe by and! 
along the .faid Clofe or Piece of Land called' 
Bury Meady otherwife Hajeley Meady and exW 
tending in Length the whole Length or. Side, 
of the faid Clofe or Piece of Land CdWtd'Buiy . 
Meady otherwife Hajeley Meady next the faid 
River, and in Breadth from the Bank .of. the. 
faid River next the faid Clofe or' Piece o^ 
Land called Bury Meady odierwit /fo^/o' 
Meady unto -the MidcHe of the Stream of the" 

faid 
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*aid River, as the faid Francis^ IVilliami John^ 
Jofepb and Samuel have above alledged; but the 
laid Edward (unhev faith, That the faid Fr^»a.r, 
H^illiam^ Johrii Jofeph and Samuel, at the faid 
feveral Times when, ^c. of their own PFrong 
lilhed in the faid Fifhery of the faid Edward 
in iht fecond Count of the faid Declaration 
mentioned, and the faid Fifti in the ^dSAjecona 
Count of the faid Declaration mentioned there- 
out took and carried away in Manner and 
Form as the faid Edward hath abpve thereof 
Traverfe. complained againfl: them \ Without this, that 
the Prefident and Scholars of Saint John Bap- 
tin College in the tJniverfity of Oxford, and 
all thofe whofe Eftate they now have, and at 
the faid feveral Times when, ISc. had of and 
in the faid four Acres of Land with the Ap- 
purtenances in the faid Plea mentioned, Par- 
cel, ^c. from Time whereof the Memojy of 
Man is not to the contrary, have had, and 
have been ufed and accuftomed to have, and 
of Right ought to have had for themfelves> 
their rarmers and Tenants of the faid laft- 
mentioncd four Acres of Land with the Ap- 
purtenances, Parcel, iSc. for the Time being, 
d free Fifhery in the faid River Thames, at 
IVarborougb aforefald, and within the Limits 
and Bounds in the faid Plea particularly men- 
tioned, every Year, at all Times of the Year, 
at their free Will and Pleafure, as belonging 
to the faid laft-mentioned four Acres of Land 
with the Appurtenances, Parcel, fefr-- in Man- 
ner and Form as the faid Francis, William, 
John, Jofeph and Samuel in.their faid Plea have 
above alledgcd ; and this the faid Edvmrd is 
ready to verify; Wherefore in as much as the 
fti^ Francis, William, John, Jojeph and Sa- 

mUel 
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muel have above aknowledged the commit- 
ting of that Trefpafs, the faid Edward prays 
Judgment, and his Damages by reafon of the 
committing thereof to be adjudged to him> 
£5?^. And the* faid Edward^ as to the faid Plea 
of the faid Francis ^ IVilHam^ Johtii Jofepb and 
Samuel by them thirdly above pleaded in 
Bar as to the fifliing in the fold Filhery in 
the faid Jecond Count of the faid Declaration 
mentioned, and the faid Fifh in the faid Jecond 
Count of the faid Declaration mentioned there- 
out taking and carrying away> above com- 
mitted by the faid Francis^ PVilUam^ John^ 
Jofepb and Samuel^ fays, that he, by reafon 
ot any thing therein alledged, ought not to 
be barred from having his aforefaid Action 
thereof againft them, becaufe he faith that true 
it is, that the iaid Fifhery in the Jeccnd Count 
of the faid Declaration mcnnoned, in which, 
&?r. is, and at the faid feveral Times \vhen> 
i^c. and long before, was a Fifhery in and 
upon the faid Piece or Parcel of Land covered 
with Water, called the River ^bamesy adjoin- 
ing to the faid Clofe or Piece of Land in the 
faid Plea mentioned, called Bury Meady other- 
wife Hafeley Mead^ in the Parilh oi H^'ar borough 
aforefaid, and running clofe by the faid Clofc 
or Piece of Land called Bwy Meady otherwife 
Hafelej Meady and extending in Length the 
whole Length or Side of the faid Clofe or 
Piece of Land called Bury Meady otherwile 
HaJ§.ley Mead^ next tiic faid River, and in Breadth 
from the Bank of the faid River next the faid 
Clofe or Piece of Land called bury Meady 
unto the Middle gf the Stream of the faid Ri- 
yer» as the faid Irab'ds, lyUliamy Jchn^ Jcfepb 

and 
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and Samuel have above alledged \ But the faid 
Edward further faith, that the faid FranciSy 
William^ Johuy Jo/epb and Samuely at the faid 
feveral Times when, &fr. of their own Wrong 
fiflied in the faid Filhery of the* faid Edward 
in th.^ Jecond Count of the faid Declaration ' 
mentioned, and the faid Fifh in the faid Jecond 
Count of the faid Declaration mentioned there- 
out took and carried away in Manner and 
Form as the faid Edward \i^xh above thereof 
Traverfe. complained againft .them ; Without this, that 
the faid Prefident and Scholars of Saint John 
Baptift College in the Univcrfity of Oxford^ 
and all thofe whofe Eftate they now have, and 
at the faid feveral Times when, &?f. had of 
and in the faid laft-mentioned Land, with the 
' Appurtenances in the faid Plea mentioned. 
Parcel, i^c. from Time whereof the Memory 
of Man is not to the contrary, have had, and 
have been ufed and accuftomed to have, and 
of Right ought to have had, and ftill of Right 
ought to have for themfelves, their Farmers 
and Tenants of the aforefaid laft-mentioned 
four Acres of Land with the Appurtenances, 
Parcel, tsfr, for the Time being. Common of 
Filhery in the faid River Thames, at JVarbo- 
rough aforefaid, and within the Limits and 
Bounds in the faid PJea particularly men- 
tioned, every Year, at all Times of the Year, 
at *,their free Will and Pleafure, as belonging 
and appertainining to the aforefaid laft-men- 
tioned four Acres of Land with the Appur- 
tenances, Parcel, fffr. in Manner and Form as 
the faid Francis, William, John, Jo/eph and 
Samuel in their faid Plea have above alledged ; 
and this the faid Edward is rczdy to verify; 

Wherefore 
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Wherefore in as much as the faid Francis ^ Wil^ 
liamj John^ Jofepb and Samuel have above ac- 
knowledged the committing of that Trefpafs, the 
faid Edward przys judgment, and his Damages 
by reafon of the committing thereof to be 
adjudged to him, fcfr . and the laid Edward^ 
as to the faid Plea of the faid Francis ^ William^ 
Jobity Jofepb and Samuel by them laftly above 
pleaded in Bar as to the fifhing in the faid 
Filhery in the faid Jecond Count of the faid 
Declaration mentioned, and the faid Fifti in 
the izA Jecond Count of the faid Declaration 
mentioned thereout taking and carrying away^ 
above committed by the faid Francis^ Williamy 
Jobny Jofepb and Samuel^ fays that he, by rea- 
fon of any thing therein alledged, ought not 
to be barred fron> having his aforefaid Adtion, 
thereof againft them, becaufe he fays that true 
it is that the faid Fifhery in the Jecond Count 
of the faid Declaration mentioned, and in 
which, l£c. is, and at the faid feveral Times 
when, i^c. and long before, was a Fifliery in 
and upon the faid Piece or Parcel of Land 
covered with Water, called the River ^bames^ 
adjoining to the faid Clofe or Piece of Land in 
the faid Plea mentioned, called Bury Mead, 
otherwife Hajeley Mead, in the Parifh of JVar- 
iorougb aforefaid, and running clofe by the faid 
Clofe or Piece of Land called Bury Mead, other- 
wife Hajeley Mead, and extending in Length the 
whole Length or Side of the faid Clofe or 
Piece of Land called Bury Mead, otherwife 
Hajeley Meady next the faid River, and in 
Breadth from the Bank of the faid River next / 

to the faid Clofe or Piece of Land called Bury. 
Meady otherwife Hajeley Mead, unto the Mid - 
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die of the Stream of the faid River, as th^ 

faid Francis, ff^illiamy yohn, Jofiph ahd ySamftet 

have above ,alledged ; but the laid Edward ftir- 

ther faith. That the faid Fllhcfy irt th^ faid Pliea 

particularly mentioned, in which, ^c. is and 

at the faid feveral Times wheti, t^c. "^ai the 

feveral Fijhery of thtfaid Edward, and ttdt the 

fevelral Fijhery of the faid Prefidtnt and ^boidfs 

ef Saifit John Baptijl College in the Uhiver- 

fity ef Oxford, as the faid Fraftcis, fPiUiitm, 

John, Jofeph and Samuel have aboVfef in their 

2d Iflue job- feid Plea allcdged ; and this the fard Etiwaf'd 

edbythc prays may be inquired of by the Coimtfy^ 

Plaintiff. ^^^ ^Yit faid Francis, William, • John, J(^ 

and Samuel d6 the fame likewilfe. 
Rejoinder. And the faid FraHcis, William, John-, J'&*' 
feph and Samuel, as to the faid ' Plea df 
the faid Edward by him above ple^dtd by 
way of Reply as to their faid tka by *thfci"A 
above fecondly pleaded in Bar, ^s tb th^ fifh- 
ing in the faid Fifhery in the faid firft Count 
of the faid Declaration mentioned, atid the 
feid Fifh in the faid firft Count of the faid 
Declaration mentioned thereout takiftg and 
carrying away, fay, as before, ThAt thfe Pre* 
fident and Scholars of Saint John Baptift Col- 
lege in the Univerfity of Oxford, and all thofe 
whofe Eftate they now have, and at the faid 
feveral Times when, fcfr. had of and in the 
faid four Acres of Land, with the Appurte- 
nances in the faid Plea mentioned. Parcel, Sfr. 
from Time whereof the Memory of Man is 
not to the contrary, have had, and have been 
ufed and accuftomtd to have, and of Right 
6ught to have had, and ftill of Right ought V3 
have for thcmfelvesj their Farmers and Tenants 

of 
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of the feid four Acres of Land with the 
Appurtenances, Parcel, fcff. for the Tinie 
being, ^free Fifhery in the faid River Thames y 
at fVarborough aforefaid, and within the Li- 
mits and Bounds in the faid Plea particularly 
rricntioned, every Year, at all Times of the 
Year, at their free Will and Pleafure, as be- 
longing and appenaining to their aforefaid four 
Acres of Land with the Appurtenances, Par- 
cel, fcff. in Manner and Form as the faid 
FranciSy fFilliam, John, Jo/epb and Samuel 
have, above in their faid Plea in that Be- 
half alledged ; and of this they put them- iftlfluejoi^- 
•fclves upon the Country, and the faid Edward ed by the 
doth fo likewife ; and the faid FranciSy Wil- I^cfcndanu 
liamy Jobfty Jo/eph and Samuel as to the ' ' 

faid Plea of the faid Edward by hinfi above 
pleaded by way of Reply as to the faid 
Plea of the faid FranciSy IVilliamy Johtiy Jo/eph 
and Samtiely by them thirdly above plead- 
ed in Bar as to the faid fifbing in the faid 
Fifhery in the faid firjl Count of the faid 
Declaration mentioned, and the faid Fifh in 
the faid firft Count of the faid Declaration 
mentioned thereout taking and carrying away, 
fay, as before, that the faid Prefident and 
Scholars of Saint John Baptift CoWtgt in the 
Univerfity of 0^/<?rd?, and all thofe whofe Eftate 
they now have, and at the faid feveral Times 
when, 6ff . had of and \n the faid four Acres 
of Land with the Appurtenances in the faid 
Plea mentioned, from Time whereof the Me- 
mory of Man is not to the contrary, have had, 
and have been ufed and accuftomed to have, 
and of Right ought to have had, and ftill of 
flight ought to have for themfelves, their- 

0^2 Farmers 
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for themfelves, their Farmers and Tenants of 

the aforcfaid laft-nfientioned four Acres of 

Land with the Appurtenances, Parcel, &c. 

for the Time being Common of Fifhery in 

the faid River Thames^ at IVarborough afore- 

faid, and within the Limits ^nd Bounds in the 

faid Plea particularly rrientioned, every Year, 

^ at all Times of the Year, at their free Will 

and Pleafure, as belonging and appertaining 

to the aforefaid laft-menlioned four Acres of 

Land with the Appurtenances, Parcel, i^c. 

in Manner and Form as the faid Francis^ JVil^ 

Ham, John, Jo/eph and Samuel have above in 

4thlflue tak- their faid Plea in that Behalf alledged ; and of 

en by the this they put thcmfelves upon the Country, 

Defendants, ^^d the faid Edward doth fo likewife. There- 

Ffftirf swzri' ^^^^^ ^^ ^^^^ ^^ ^^V ^^^^ Iff^^ as the aforefaid 
ed. feveral other Iffues between the Parties afore- 

faid above joined, the Sheriff is commanded 
that he caufe to come here, in eight Days of 
the Purification of the blejfed Mary^ twelve, fcf i'. 
by whom, ^c. and who neither, ^c* to re- 
cognize, £s?f, becaufe as well, ^c* 



Whoever confiders the enormous Length of 
thefe Pleadings, and the vaft Expence that 
muft neceffarily have accrued to the Parties 
by this Means, cannot but wifli to lee fome 
Reformation in regard to the Manner of pro- 
fecuting fuch Suits, efpecially for the fake of 
the Poor, who, how much foever they have 
Right and Juftice on their Side, are for the 
moft Part unable to fupport the Expehce that 
is neceflary to make that Right appear to the 
Satisfaftion of a Court of Judicature, 

Is 



A P P E N D I r. 23t 

Is it not monftrous that the mere Chance of 
having caught a Fifh of two Shillings Val«e 
- the ftopping the Courfe of a trifling Ri- 
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vulet — ^- the cutting offithe Bough of a Tree 
not worth Siso-pence — — the once riding acrofs 
a Ground, i^c, fhould give Rife to Pleadings 
of ioo, 150, or 200 Sheets in Length, and 
bccafion an Expence of 150, or 100 I? And 
yet fuch Sort of Trefpaffes, or Aftions on the 
Cafe grounded on fuch Matters, whereby a 
Right comes in Queftion, give Rife to th'e moft 
cxrenfive and expenfive Pleadings, and. often 
end in the Ruin of one or other of the Parties 
concerned in the Suit. 

Where a poor Man happens to be the De- 
fendant in fuch a Cafe, it is impoflible he 
fhould be able to conteft fuch a Suit, without 
rifquing the Ruin of himfelf and his Family, 
if he fhould hav6 the Misfortune to fail in his 
Defence. And indeed, confidering the un- 
avoidable Uncertainty that is daily experienced 
in regard to Decifions upon Matters of this 
Kind, it would in general be more advifeablc 
for a poor Man in fuch a Cafe quietly to yield 
up his Right, than to conteft with a rich and 
potent Adverfary, in Favour of whom the old 
Adage is too often verified, viz. that Might. 
overcomes Right. 

• But how poor foever a Man may be, if he 
has a Right, it is but natural for him to flhig- 
gle ito fupport it as long as he is able : And 
how great is the Hardfliip the Law puts hini 
under, when, in order to do this, it obliges 
him to engage in fuch a Labyrinth of tedious 
and expenfive Pleadings ! > 

For notwithftanding ic is a Maxim in th^ 
Law, that evpry Right has a Remedy, yet, in 

0^4 order 
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Farmers and Tenants of the aforefaict l^lr 
mentioned four Acres of Land with the Ap- 
purtenances, Parcel, &c. for the Time being, 
Common of Filhery in the faid River Thames, 
at l^Varborougb aforefaid, and within the Li- 
mits and Bounds in the faid Plea particularly 
mentioned, every Year, at all Times of the 
Year, at their free Will and Pleafure, as be- 
longing and appertaining to their aforefaid 
laft- mentioned four Acres of Land. with the 
Appurtenances, Parcel, £f?f. in Manner and 
Form as the faid Francis y fViiliam, Jchn, 
Jojepb and Samuel have in their faid Plea 
3d IfTue join, alledged ; and of this they put thcmfelves 
ed by the upon the Country, and the faid Edward doth 
Defendants, f^ Hkewife ; And the faid Francis, William, 
'John, Jcfeph and Samuel, as to the faid Plea 
of the faid Edward by him above pleaded 
by way of Reply as to the faid flea of 
the faid Francis, l^illiam, John, Jo/eph and 
Samuel, by them fqcondly above pleaded ia 
Bar, as to the fifliing in the faid Filhery 
in the faid Jecond Count of the faid De- 
claration mentioned, and the faid Fifh in 
the faid fecond Count of the faid Declaration 
mentioned thereout taking and carrying away, 
fay, as before, that the Prefident and Scho- 
lars of Saint John Baptiji College in the Uni- 
verfity of Oxford, and all thole whofe Eftatc 
they now have, and at the laid feveral Times 
when, £5?^. had of and in the faid four Acres 
of Land with the Appurtenances in the faid 
Plea mentioned. Parcel, Csfr, from Time where- 
of the Memory of Man is not to the contrary^ 
have had, and have been ufed and accuftpme4 
to havC;, and of Right ought to have had, an4 

ftili 
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ft ill of Right ought to have for thciiifelves, 
their Farmers and Tenants of the faid laft- 
mentioned four Acres of Land with the Ap- 
purtenances, Parcel, &?r. for the Time being 
a free Fifliery in the faid River Thames y at 
H^arhorough aforeftid, and within the Limits 
^nd Bounds in the faid Plea particularly men- 
tioned, every Year, at all Times of the Year, "^ 
at their free Will and Pleafure, as belonging 
to the faid laft-mentioned four Acres of Land 
1vith the Appurtenances, Parcel, Lie. in Man- 
ner ^nd Form as the faid FraiKts^ Wil^ 
liafHy Johfiy Jofepb and Samuel have above in . ' 
their faid Plea in that Behalf alledged; and of 3«l^^uejoin; 
;his they put themfclves upon the Country, ^r^^^^ 
and the faid Edward doth fo likewife. And 
the faid Franeis, JVilUamy Johfiy Jofep}) and 
Samuely as to the faid Plea of the faid Edivard 
by him above pleaded by way of Reply as to 
their, faid Plea by them thirdly above pleadeci 
in Bar, as to the fifhing in the faid Fifhery in 
tb^ iV:^'Jecond Count of the faid Declaration 
mentioned, and the faid Fi(h in. the faid /e- 
cond Count of the faid Declaration mentioned 
thereout taking and carrying away, fay, as 
before. That the faid Prefident and Scholars 
of Saint John Baptiji College in the Univcrfity 
of Oxfordy and all thofe whofe Eftate they 
now have, and at the faid feveral Times when, 
&f f . had of and in the faid laft mentioned four 
Acres of Land with the Appurtenances in 
tbe fai4 pica mentioned. Parcel, fc?r. from 
Time whereof the Memory of Man is not t6 
the contrary, have had^ and have been ufed 
4n4 .^ccuftomed to have, and of Right ought 
to have bad,. and Hill of Right ought^ to have 

Qji for 
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Matter might be given in Evidence on the 
Trial ; and this fcenis to be the only Method 
of redrefllng the Grievance fo long complained 
of.. But it miift be granted that uijder a ge- 
neral Law for this Pgrpofe> many Inconveni- 
ences might arife, efpecially where the Plain- 
tiff does not know what fuch Special Matter is, 
by which the Defendant intends to avail him- 
felf; in that Cafc^the Plaintiff would undoubt- 
edly lie under great Difficulties to guard againft 
fuch Evidence. This Inconveniency, how- 
ever, (as is conceived) might be eafily re- 
moved. 

Every Age gives Light to another, by fomc 
new Thing or Method introduced and brought 
into Praftice. With refpedt to the prefent 
Subjcft, let us take an Example from the Sta- 
tute of the 2d of Geo. 2. with regard to the 
Allowance of fetting off of mutual Debts, 
This Statute enads that mutual Debts may be 
fet off one againft the other, either by being 
pleaded in Bar, or given in Evidence on the 
General IfTue, on Notice being given of the 
particular Sunis intended to htj^t offy and on 
what Aocount due, ^^c. But before the mak- 
ing this Statute, fuch Debts were to be pleaded 
fpecially in Bar ; and this new, though late 
Method of fetting off mutual Debts on the 
General IlTue, on ^/t;/;/|^ iVi?//V^ of fuch Set-ofF, 
was found fo beneficial, that by the 8 G. . 2. 
f, 24. it was made perpetual 5 but without 
fuch Notice fuch Evidence is not to be re- 
ceived. 

The Intent of ordering fuch Notice to be 
fiven of the particular Sums intended to be 
[et off on pleading thd General Ifltie, was, that 

the 
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the Plaintiff might know the Nature of the 
Defendant's Claims thereby, and prepare to 
controvert fuch Demands of the Defendant, as 
well as to prove his own. 

Now in order to reduce into Praftice a fi* 
tnilar Method in Aftions of Trefpafs and on 
the Caje^ where a Juftification is rcquifite, let 
us for Example fuppofe, that on pleading the 
General Iffue in the foregoing Cafe, fuch a 
Notice as the following had been to be given 
the Plaintiff of the Special Matter the Defend- 
ant intended to give in Evidence on the Trial 
of the Caufe, inftead of pleading thofe Spe- 
cial Matters in that formal Manner in which 
they appear, viz. 

jl^y*, —— ^ ^ake Notice that the fever al 

Defendants intend to give in Evidence on the 
Trial of the IJjke in this Caujey that the Pre- 
fident and Scholars of Saint John the Baptifl: 
College in the Univerfity of O. are Jeijed in 
Tee of certain Lands in the Parijh ^ W. in 
the /aid County ^ and being fo Jeifed have for 
themf elves y their Farmers and Tenants^ a Right 
to fifh in the /aid Fifjery in the Declaration 
mentiofiedy at all Timesj at their free fVtll 
and Plea/urCy as belonging to their Landsy 
6?r. and that the Jaid Defendants as their 
Servants y and by their Command, did fifh in 
the /aid Fifhery in the Jaid Declaration men- 
tionedy and under whom the Jaid Defendants 
intend to jufiify their doing thejame in Man-, 
nery i^c, as they lawfully might. 

Alfo that ' the Jaid Trejident and Scholars y being 

Jo Jeijed as abovCy demijed ihe Jaid Lands 

whereof y fe?f. to one Richard B. of the Jaid 

Purijk 
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, 'Parijh of .W.. and. that the faid Defendantf,. 

\ as Servants of the /aid Richard B. and by 
his. Command^ did fifh in the Jaid Fifoery in 
the Jaid Declaration mentioned^ and under 
whom the Jaid Dejendantsaljo intend to jujiify 
their doing the fame in Manner y i3c. as they 
lawfully might \ which Jaid Jeveral Rights, 
or one of them, with Juch Matters as relate 
thereto, which fhall he necejfary and Juficient 
to jujiify and defend the Jaid Defendants againji 
• the Right and Damages of the Plaintiff, theje 
Defendants fhall injtji on giving in Evidence 
en their Behalf, furjuant to, i^c. Dated 
the Day of , 1765. 

By fuch a Notice as this the Plaintiff would 
have been let into the Knowledge of what the 
Defendants intended to have availed themfelyes 
of,,and might have prepared himfelf therefrom 
to controvert their Right, by proving his 
own, by that Grant of the Fifliery undei* which 
he claimed the Right, to the Exclufion of the 
Defendants, and thofe under whom they claim- 
ed, with as much Benefit as by their Pleas ; 
^ for what indeed is the Nature of the Plea it- 
Iclf, but a Notice of a Juftification under a. 
certain Right, which the Plaintiff by his Re- 
plication denies them to have, and thereby 
puts that Point in Iffne, though in a more for- 
mal Manner ? Would not the whole Merits 
of the Caufe have come before the Courp on 
the Trial with an equal Degree of Certainty, 
and that upon an liTue of a very moderate 
Length, i.e. 10 or 12 Sheets? Would no<: 
the Counfel have been as well enabled to have 
Argued on the Merits upon fuch a Notice, as 

upon 
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upon thofe Special formal Pleadings ? Would 
not the fame Evidence have been required to 
determine the Faft ? Would not the Judge 
and Jury have been capable of hearing and 
tJeteroiining upon the Merits as well, if not 
better ? For here a greater Degree of I^atitude 
might have been given to. have, let in the Par- 
ties to the Proof of every Matter tending to 
fhew on whofe Side the Merits were, and the 
Court might Rave given their Judgment whli ^^' 
a greater Degree of Equity, than when tied 
down to the. llrLft Rules of Pleading, which 
frequently afford a great Number of Excep- 
tions that are generally taken at the Bar, and 
much Time is often fpent on fettling thofe 
Points. The fame may be faid of other Cafes 
of the fame Nature; for this is mentioned Ex^ 
empH Gratia only* 

How often does it happen, in fuch Cafes, 
that through one or the other of the Parties 
failing in their Pleadings to lay hold on fomc 
Matter that was ncceflary, that it proves his 
Overthrow, when it has been apparent to the 
Court that the Merits of the Caufe were for 
him.: And if fo, is this owing to any Defedt 
in the Law itfclf, which is defirous that every 
Man ihould have Jullice done him ; or is it 
through the Confinement to that ftrift Rule^ 
or Mode of pleading which is now praftifed, 
and to the many Exceptions fuch Pleadings 
are liable to ? 

. Then as to the Reafonablenefs and Propriety 
of it, an Example may be drawn from Suici 
in Ejeftment. Every Declaration in-Ejefti 
ment is grounded on a fuppofed Trefpali, by 
which a Right or Title comes in Qu^ftion i 
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yet here arc no Special Pleadings ; nay here 
by the common Rule the Defendant mufi plead 
the General IJfue^ and confcfs thd Plaintiff's 
Leafe and Entryy and the Oufiet by him- 
self, and infift on his Title only, 'and the 
Caufe is determined upon the Evidence of a 
Right or Title, which is produced on the Trial 
hy the. one or the other of the Parties; and 
what is this but giving the Special Matter in 
^ Evidence ? Why not fo in other Anions in 
Trefpafs ? If the Plaintiff has a Right, ought 
he; not, to (hew it? If the Defendant has, 
where is the Reafon of his pleading it fpecially, 
(which only gives the plaintiff an Opportunity 
of taking Exceptions to it) and Ihall not be 
allowed to give it in Evidence on the Trial 
wit^iout? 

Another Example of the Reafonablenefs of 
fuch a Reformation, may be drawn from the 
Pleadings in criminal Cafes : Here every De- 
fendant is obliged to plead generally Not guilty 
to put himfclf upon his Country, yet notwith- 
(landing fuch GctKral Plea, is not every fa* 
vourablc Circumftance that can be alledged for 
him admitted and received by the Court? 
Why might not the fame Thing be done on 
%fi Iffue in Faft in Cafes of Trcfpafe and on 
the Cafe in civil Matters where a Right and 
Property, (^c^ is concerned, as well as upon 
^^ Indiftment ? , 

, It may rcafonably be imagined that, was this 
to. be allowed, an Attorney, in order to lay 
hold of every Matter that might be thought 
advantageous to his Client in fuch Cafes> would 
^e. very prolix and copious. iji drawing fuch 
Notices J but to prevent any Degree of Pro- 
lixity 
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lixity^ or too great Copiouihefs thereby^ it 
might be ordered, that the Secondaries or 
Clerk of the Rules fliouid, from the Attornies 
Inftru£bton3, reduce fuch Notices into a Rule 
of Court, in a very concife .Manner, with 
fcmt general Wotxis to let in ail relative Mat- 
ters in the Nature of a jSide^Bar Rule ; or that, 
fuch liiftru<5tiofis ihoitid be iirfl: jQgned. by 
Counfel as neceiTary, and then drawn up into. 
a Rule, which Rule fhould be fcrved fomc 
certain Days before, and the Service proved 
ofl the Trials Copies of fuch Rthks beii^jiaf- 
fi»d to tht Briefs, wouid be neceflTary Inftrm:^-* 
tk)iis for the Couniei C9 pkad from. Here nCi- 
Room for £xceptions would be given, and 
however unnec^fiary fonnc Part of the Rule 
might be, the Counfel would foon fee whar 
really tended tx> the Merits of the Caufe. . 

It may 6e>objei6bed, thiat it is impolBble ta 
reduce fuch a Method into general Prafticc^ 
for in Adions of Covenant, or where an Ac-i 
tibn is brought againft an Executor who has 
one or n[K)fe Judgments to jAcad, (which kc^ 
i-ng Matters ^f Record muft be pleaded fpc-v 
ciaUy: at lai^e) or Bon^s paid, &c. io Dt£e 
charge of Affcts, and fuch like Caiirs it xani:> 
not be admitted with any Ccnveniency. ♦ lia 
fome Cafes it may be inconvenient, &t leafl: 
there may be at prefent an Appearance of 
fome Inconveniences that would arife from it 
in particular Cafes ; but all this is no Rcafon 
why it may not be allowed and ufed in Ac- 
tions of Trefpafs and on the Cafe where the 
Matter will bear it, 

However, it is not meant that Special Plead- 
ings Jfhould be entirely thrown afide ; all that 

is 
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is contended ifor, is^ that the General Ifitlet 
with a Liberty of giving the Special Matter: 
in Evidence upon the Trials may reafonably 
and with Propriety be allowed, in fuch Cafes 
as inftanced before, in order to give the poorer 
Sort of Clients an Opportunity to avail them^ 
felves by an eafy and cheap Method, rather 
than by that tedious, perplexed, and expenfive 
one of pleading every Matter fpecially, in Juf<« 
tification or Bar, as in the foregoing and fol^ 
lowing Iflfues. 

l*he following IfTue is in Replevin, the Na-» 
ture of which A^ion, moft of all others* gives 
Room for long and tedious Pleadings in Mat-* 
ters of as trivial a Concern as the preceding 
one, as may be eaGly fcen thereby; and the 
Queftion is, if fuch Pleadings cannot be fup« 
plied by the like or by fome other Method, if 
fo^ fuch a Caufe might be tried upon an Iflfue 
of lo or 12 Sheets, inftead of one of above 
1 30, as this is. 

Though here are two Precedents only gi- 
ven, as very extraordinary ones in fuch Cafes, 
yet I believe it will be granted by every ex- 
perienced Praftitioner, thatthefe are of a mo« 
derate Length, confidering the great Number 
of others moft frequently ufed in A&ions of 
the like Nature. 
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Dickins^ 

Hilary Term in the Thirty-third Year of 
the Reign of King George the Second. 

Berks! rpHOMAS C and George Di 
in 3 X were fummoned to anfwer Adam 
lAiJb of a Plea wherefore they took the Cattle 
of the faid Adam iMjb^ and unjuftly detained 
the fame agatnft Gages and Pledges, (^c. an(l 
whereepon the faid Jdam Lujb^ by A. B. his 
Attorney complains, that the faid Thomas and 
George^ on the twenty-fcvcnth Day of Decem-- 
her in the Year of our Lord one thoufand 
ieven hundred and fifty-eight, at the PariHi of 
Saint Leonard^ ia W. in the faid County, in a 
certain Place there called the Old Moor^ took • 
the Cattle, to wit, eight Sheep of the faid 
Adam Lt^y and unjuftly detained them againft 
Gages and Pledges, until, &r. Whereupon 
the fard Adam Lu/b fays that he is injured, and 
hath fuftaAned Damage to the Value of twenty 
Pounds ; and therefore he brings Suit, fsfr. 

And the faid Thomas and GeorgCy by R. B. Cognlxance* 
their Attorney, come and defend the Wrong 
and Injury when^ (^c* and as Bailiffs of the 
Mayor, Burgefles and Commonalty of the Bo- 
rough of /F. inf the County of Berks well 
acknowledge the taking of the faid eight 
Sheep in the faid Place, in which, ^c. be- 
caufe they fay that the faid Place called tlie 

R Old • 
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Old MooTy in which, fcfr. long before the {aid 
Time when, iSc. and at the faid Time when, 
^c. was, and ftill is a fcertain large Wafce or 
Common rafture, called and known by the 
feveral Names of the Old Mo^Vy otherwife 
Portman's Moor, otherwife Portman^s Mead, 
containing by Eftimation a large Number of 
Acres, to wit, forty Acres, lying and being 
at W. aforefaid in the County of Berks afore- 
faid, and lying and being within the Manor of 
}V. in the County oi Berks aforefaid, arid Par- 
cel of that Manor 5 and that the faid Mayor, 
Burgefles and CoiYimonalty of the Borough of 
IV. aforefaid, long before the faid Time when, 
fc?r. and at the faid Time when, &fr. were 
and ftill are feifed in their Demefne as of Fee 
of and in the faid Manor of fV. whereof, i^c 
with the Appurtenances, and being fe thereof 
feifed, becaufe that the faid eight Sheep at the 
faid Time when, Csfr. were in the faid Place 
in which, .fc?f. Parcel, fcfr. eating up, feed- 
ing and depafturing on the Grafs there then 
growing, and doing Diamage there to the faid 
Mayor, Burgefles and Commonalty of the 
Borough of IV. aforefaid, they the faid Thomas 
and George^ as Bailiffs of the faid Mayor, Bur- 
gefles aod Commonalty of the Borough of W. 
aforefaid, well acknowledge the taking of the 
faid eight Sheep in the faid Place, in which, 
i^c. and juftly, (sc. as a Diftrefs for the .faid 
Damage fo by them there done and doing, 
6?r. and this they are ready to verify ; Where- 
fore they pray Judgment, and a Return of the 
faid eight Sheep, together with their Damages, 
&c. according to the Form of the Statute in 
fuch Cafe made and provided, to be adjudged 

to 
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t6 them, fe?r. And for further Cognizance as 
to the taking of the faid eight Sheep in the 
faid Declaration mentioned, the faid Thomas 
and George y by Leave of the Court here for 
this Purpofe firft had and obtained, according 
to the Form of the Statute in fuch Cafe made 
and provided, as Bailiffs of the Mayor, Bur- 
geffes and Commonalty of the Borough of W. 
in the County of Berks y well acknowledge the 
taking of the faid eight Sheep in the faid Place, 
in which, 6ff. becaufe they fay that the faid 
Place called the Old Moor in which, t^c. l©ng 
before the faid Time when, fcfc. and at the 
fame Tinrie when, i^c. was and ftill is a cer- 
tain large Wafte or Common Pafture, called 
or known by the feveral Names of the Old 
Moory otherwife Portman's Moor, otherwifc 
PortmarCs Meady containing by Eftimation a 
large Number of Acres, to wit, forty Acres, 
fituate, lying and being at W. aforefaid, in the 
County of Berks aforefaid, and t<iat the faid 
Mayor, Burgefles and Commonalty of the 
Borough of IV . aforefaid, long before the faid 
Time when, i^c. and at the faid Time when, 
i£c, were and ftill are feifed in their Demefne 
as of Fee of and in the faid Wafte or Common 
Pafture in which, fffc. with the Appurtenan- 
ces, and being fo thereof feifed, becaufe that 
the faid eight She.ep, at the faid Time when, 
f£c. were in the faid Place in which, fcfr. 
eating up, feeding and depafturing on the Grafs 
there then growing, and doing Damage there 
to the faid Mayor, BurgefTes and Commonalty 
of the Borough of IV. aforefaid, they the faid 
"Thomas and Georgey as Bailiffs of the faid 
Mayor, Burgtfles and Commonalty of the 

R 2 Borough 
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Borough of fV, *aforefoid> well acknQwledgc the 
taking of the faid eight Sheep in the faid Place 
in which, (^c. and juftly, fefr. as a Diftrcfs 
for the faid Damage fp by them there done 
and doing, (^c. and this they arc ready to 
verify; Wherefore they pray Judgment, and 
a Return of the faid eight Sheep, together 
with their Damages, (^c. according to the 
Form of the Statute in fuch Caie made and 
provided, to be adjudged to them, &?r. 
Plea. And the {d\d Adam Lujby as to the faid 

Cogaizayce of the faid Thomas and George by 
them firit above made as to the taking of the 
faid eight Sheep of the faid Declaration mention- 
ed, fays. That they the faid 7'homas and George, . 
by reafon of any Thing therein alledged, ought 
not, as Bailiffs of the faid Mayor, Burgefles 
and Commonalty, to acknowledge th^ tadking 
of the faid eight Sheep in the faidr Place called 
the Old Moor y in which, Csfr. to bejoft, be- 
caufe he fays that long before the faid Time 
when> (^c. one fVilliam F. was and yet is 
feifed of the faid Place called the Old Moor, 
in which, &c. in the faid Parilh of Saint 
Leonard in W. in his Demefne as of Fee, and 
being fo feifed thereof, he the faid William 
afterwards, that is to fay, on the twentieth Day 
of December in the faid Year of our Lord one 
thoufand feven hundred and fifty-eight, at IV ^ 
aforefaid, gave Licence to the faid Adam .Lujh 
to put his Cattle aforefaid into the faid Place 
called the Old Moor in which, fcf r. to depaf^ 
ture the Grafs there then growing, by virtue 
of which Licence the faid Adam Lujh after- 
wards, and before the faid Time when, fcfr^ 
put the faid Cattle into the faid Place in which. 
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CdV. to dcpafturc the Grafs in the fame thctt 
growing, which faid Cattle were in the faid 
Place in which, 6f^* on the Occafion afore- 
faid depafturing the Grafs there then growing, 
until the faid TJ?ofnas and George on the twen- 
ty-feventh Day of December in the faid Year 
one thoufand fevcn hundred and fifty-eight, 
at the faid Parifti of Saint Leonard in ff^. 
the faid Place, in which, 6?r. took the faid 
Cattle of the faid yfdam Lujb, and unjuftly de- 
tained the fame againil Gages and Pledges 
until, 6?r, in Manner and Fornrt as the faid 
jfdam Lufl) Hath above thereof complained 
againft: them; Without this, that the faid Place 
called the Old Moor in which, ^c. at the faid 
Time when, 6f r. was Parcel of the Manor of 
W. in the faid Cognizance mentioned, as the 
faid Thomas and George have in their faid Cog- 
nizance above alledged; and this the faid Adam 
Lujh is ready to verify : Wherefore in as much 
as the faid Thomas and George have above 
acknowledged the taking of the faid eight 
Sheep in the faid Place called the Old Moor 
in which, ^c. the faid Adam Lxifh prays Judg- 
ment, and his Damages by rcafon of the tak- 
ing and unjuft detaining of the fame to be 
adjudged to him, i^c. And for further Plea 
in Bar to the faid Cognizance of the faid 72»a- 
mas and George by them firlt above made as 
to the taking of the faid eight Sheep in the 
faid^ Declaration mentioned, the faid Adam 
Lufhy by Leave of the Court here to him for 
this Purpofe granted, according to the Form 
of the Statute in fuch Cafe lately made and 
provided, fays, That the faid Thomas and 
Georgia by reafon of any thing therein alledged, 
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as Bailiffs of the faid Mayor, Burgefles and 
Commonalty, ought not to acknowledge the 
taking of the faid eight Sheep in the faid Place 
called the Old Moor^ in which, ISc. to be juft, 
becaufe he fays, that long before, and at the 
faid Time when, iSc. one William F. was, 
and ftill is feifed of and in diverfe, to wit, 
fifteen Acres of Land, with the Appurtenan- 
ces, lying and being in a certain Clofc cal- 
led Portmarfs Fields othcrwifc Saint John's 
Field, lying at W aforefaid, in his Dcmcfne 
as of Fee, and that the faid iW. F. and all 
thofe whofe Eftate he now hath, and at the 
faid Time when, fcf^. had of and in the faid 
fifteen Acres of Land with the Appurtenances, 
from Time whereof the Memory of Man is 
not to the contrary, have had, and have ufcd 
and been accuftomed to have, and the faid 
fF. F. ftill of Right ought to have for himfelf 
and themfelves, his and their Farmers and 
Tenants, Occupiers of the faid fifteen Acres 
of Land with the Appurtenances, Common of 
Pafture in and upon the faid Place called the 
Old Moor^ in which, i£c. for ail his and their 
commonable Sheep levant and couchant upon 
the faid fifteen Acres of Land with the Ap- 
purtenances, every Year from the Fcaft of All 
Saints^ according to the Old Stile, until the 
Feaft of the Purification of (he Blejfed Virgin 
Mary then next following, according to the 
fame Stile, as to the faid fifteen Acres of Land 
with the Appurtenances belonging and apper- 
taining •, and the faid W. F. being fo feifed 
thereof before the faid Time when, i^c. to 
wit, on the twentieth Day of September in the 
Year of our Lord one thoufand fcvcn hundred 

and 
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and fifty-fix, according to the prefent Stile, 
at PF. aforcfaid, demifed the faid fifteen Acres 
of Land with the Appurtenances (amongil 
other Things) to one Job W. to have and to 
hold the fame to the laid Job W. from the 
Feaft of Saint MUbad the Arcbaitgel chrn next 
cnfuing, according to the prefent Stile, for 
and during one whole Year thence next fol- 
lowing, and fo from Year to Year for fo long 
Time as it Ihould pleafe the faid IV. F. and 
Job W. by virtue of which faid Demife the 
faid Job IV. afterwards, and before the faid 
Time when, £5?^. to wir^ on the thirtieth Day 
of September in the Year laft aforefaid, accord- 
ing to the prefent Stile, entered into the faid 
fifteen Acres of Land with the Appurtenances, 
and became and was poflcfled thereof, and 
continued fo poffcffcd thereof until and upon 
the thirtieth Day of OHohr in the Year of our 
Lord one thoufand feven hundred and fifty- 
eighty according to the prefent Stile, and be- 
ing fo poflelTcd thereof, he the faid Job fV^ 
afterwards, (to wit) on the faid thirtieth Day 
of October one thiufand feven hundred and 
fifty.eighr, according to the prefent Srilc, at 
Wn aforefaid, demifed the faid fifteen Acres 
of Land with the Appurtenances to the faid 
Adam Lu/b^ to hold the fame to him from the 
Feaft of Jll SaintSy according to the Old Srilc 
then next cnfuing, until che Fcafk of the Pu- 
rification of the Blejfed Virgin J^Lxry then next 
following, according to the lame Siile, by 
virtue of which faid laft-mentioned Demife tli^ 
faid Adam Lujh afterwards, and beforq the faid 
Time when, i^c. to wit, on the thirteenth Day 
®f Novfimber in the Year of our Lord one 
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thoufand feven hundred and fifty*eight, en* 
tered into the faid fifteen Acres of Land with 
the Appurtenances, and became and was pof- 
feffed thereof, and being fo poffeffed thereof 
he the faid /idam Lujh, after the faid Feaft of 
jill SaintSy according to the Old Stile in the 
Year laft aforefaid, and before the faid Time 
when, i^c. to. wit, on the fame Day and Year 
in the faid Declaration mentioned, put the faid 
eight Sheep, then being the commonable Sheep 
of the faid Adam Lujhy and levant and couchant 
in and upon the faid fifteen Acres of Land 
with the Appurtenanges, into the faid Place in 
which, ^c. to feed upon the Grafs there grow- 
ing, and to ufe his faid Common of Pafture 
there, and the faid eight Sheep were depaf- 
turing in the faid Place in which, &?r. on that 
Occafion, as they lawfully might, till the faid 
Thomas and GeorgCj before the Feaft of the 
Purification of the Blejfed Virgin Mary then 
next following according to the Old Stile, to 
wit, at the faid Time when, ^c. of their own 
Wrong took the faid eight Sheep in the faid 
Place in v/hich, ^c. and unjuftly detained the 
fame againft Gages and Pledges until, fcfr. 
in Manner and Form as the faid Adam LuJh 
hath above thereof complained againft them ; 
and this he is ready to verify : Wherefore in 
as much as the faid Thomas and George have 
above acknowledged the taking of the faid eight 
Sheep in the faid Place in which, i^c. the faid 
Adam LuJh prays Judgment, and his Damages 
by reafon of the taking and unjuft detaining 
of the fame to^be adjudged to him, &?f. And 
for further Plea in Bar to the faid Cognizance 
of the faid Thomas and George by them firft 

above 
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above made as to the taking of the faid eight 
Sheep in the faid Declaration mentioned, the 
faid Mam Lujh^ by like Leave of the Court 
here to him for this Purpofe granted, accord- 
ing to the Form of the Statute in fuch Cafe 
lately made and provided, fays. That the faid 
Thomas and George, by reafon of any thing 
therein alledged as Bailiffs of the faid Mayor, 
Burgefles and Commonalty, ought not to ac- 
knowledge the taking of the faid eight Sheep 
in the faid Place in which, &?r. to be juft, 
becaufe he fays, that true it is that the faid 
Place called the Old Moor in which, ^c. long 
before, and at the faid Time when, fcfr. was 
and ftill is a certain large Wafle or Pafture 
called and known by the feveral Names of the 
Old Moor, otherwise Portman's Moor, other- 
wife Portman*s Mead, cbntaining . by Eftima- 
tion a large Number of Acres* to wit, forty 
Acres lying and being at IV. aforefaid in the 
County of Berks aforefaid, as the faid Thomas 
and George have in their faid Cognizance 
above alledged ; But the faid /Idam Lujb fur- 
ther fays, That long before, and at the faid 
Time when, i^c. one fV. F. was, and ftill i$ 
feifed of and in a certain Mefluage and diverfe, 
to wit, one hundred Acres of Land with the 
Appurtenances, fituatc, lying and being at IV. 
aforefaid, in his Demefne as of Fee, and that 
the faid fT. F. and all thofe whofe Eftate he 
now hath, and at the faid Time when, ^c. 
had of and in the faid MefTuage and Land with 
the Appurtenances, from Time whereof the 
Memory of Man is not to the contrary, have 
had, and have ufed and been accuftomed to 
have, and the faid fF* F. ftill of Right ought 
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to have for himfelf and themfelves, his and 
their Farmers and Tenants of the faid Mcffu- 
age and Land with the Appurtenances, the 
fole and feparate Pafture of the faid Place in 
which j fc?^. every Year from the Feaft of All 
Saints according to the Old Stile, until the 
Feaft of the PuriJUaiion of the Blejftd Fir gin 
Mary^ according to the fame Stile then next 
following, to be had and taken with Sheep as 
to the faid Meffuage and Land with the Ap- 
purtenances belonging and appertaining; and 
the faid IV. F. being fo fcifed of the faid Mcf- 
foage and Land with the Appurtenances, af- 
t-erwards, and before the faid Time when, ^c. 
to wit, on the twentieth Day of September in 
the Year of our Lord one thjufand fcven hun- 
dred and fifty*fix, according to the prefcnt 
Stile, at W. aforefaid, dcmilcd the faid Mef- 
fuage and Land with the Appurtenances to one 
Job W, to hold the fame to him from the 
Feaft of Saint MVA^tf/ the Artbangel then next 
; following, according to the prefcnt Stile, for 

one' whole Year then next to come, and fo 
• from Year to Year for fo long Time as it 
(hould pleafe the faid W. i% and Job W. by 
virtue of which faid Demife the faid Job 
W. afterwards, and after the Feaft of Saint 
Michael the Archangel in the Year of our Lord 
one thoufand feven hundred and fifty-fix, ac- 
cording to the prefent Stile, a^d before the 
faid Time when, l^c. (to wit) on the thirtieth 
Day of September in the Year laft aforefaid, 
according to the prefcnt Sfile, at W. aforefaid, 
entered into the faid MeQuage and Land with 
V the Appurtenances, and became and was, and 
continually from thenceforth hitherto hath 

been^ 
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been, and ftill is poffeffed thereof, and being 
fo poffeffed thereof, he the faid Jok IV. after- 
wards, and before the faid Time when, fefr^ 
(to wit) on the twentieth Day of December in 
the Year of our Lord one thoufand feven hun- 
dred and fifty-eight, according to the prefent 
Stile, at IV. aforefaid, gave Leave and Li- 
cence to the faid Adam Lujh to put the faid 
eight Sheep into the faid Place in which, i3c. 
to feed upon the Grafs there growing, by vir- 
tue of which faid Licence the faid Adam Lujh 
afterwards, and after the Feaft of All Saints in 
that Year, according to the Old Stile, and 
before the Feaft of the Purification of the Blef- 
Jed Virgin Mary then next following, accord- 
ing to the fame Stile, and before the faid Time 
when, tff. (to wit) on the Day and Year in 
the faid Declaration mentioned, put the faid 
eight Sheep into the faid Place in which, ^£5fr. 
to feed upon the Grafs there growing, and the 
faid eight Sheep were depafturing in the faid 
Place in which, &?^. on that Occafion, as they 
lawfully might, till the faid Thomas and George 
at the faid Time when, fcfr, of their own • 
Wrong took the faid eight Sheep in the faid 
Place in which, fcfr. and unjuftly detained the 
fame againft Gages and Pledges until, (^c. 
in Manner and Form as the faid Adam Lujh 
hath above thereof complained againft them ; 
and this he is ready to verify : Wherefore in 
as much as the faid Thomas and George have 
above ackowlcdged the taking of the faid 
eight Sheep in the faid Place in which, fcf^. 
the faid Adam Lujh prays Judgment, and his 
Damages by reafon of the taking and unjuft 
detaining of the fame to be adjudged to him, 

^c. 
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i^c. And the faid JJam Lu/h^ as to the faid 
Cognizance of the faid Thomas and George by 
them laflly above made as to the taking of 
the faid eight Sheep in the faid Dcciarattoo 
mentioned, fays. That they the faid Tbtmtas 
and George^ by reafon of any thing therein 
alledged, ought not, as BaiiiHiis of the faid 
IVIayor, Burgcfles and Commonalty, to ac- 
knowledge the taking of the faid eight Sheep in 
the faid Place called the Old Moor in which, 
l^c. to be juft, bccaufe he fays, that long be- 
fore, and at the faid Time when, &?r. one 
TF. F. was, and ftill is fcifed of and in the faid 
Place called the Old Mosr in which, &?r. in 
his Demefne as of Fee, and being fo fcifed 
thereof he the faid IViUiam afterwards, that is 
to fay, on the twentieth Day of 'December in , 
the faid Year of our Lord one thoufand itv^ti 
hundred and fifty-eight, at W^ aforefaid, gave 
Licence to the faid Adam Lufl} to put his Cat- 
tle aforefaid into the faid Place called the Old 
Moor^ in which, fisfr. to depafturc the Graf^ 
there then growing, by virtue of which Li- 
* cence the faid Adam Lufh afterwards, and be- 
fore the faid Time when, &fr. put the faid 
Cattle into the faid Place in which, fefr. to 
departure the Grafs in the fame there growing, 
which faid Cattle were in the faid Place in * 
which, fefc, on the Occafion aforefaid depaf- 
taring the Grafs there then growing, until the 
faid Thomas and George^ on the twenty-feventh 
Day of December in the faid Year one thoufand 
feven hundred and fifty-eight, at the faid Parifti 
of faint Leonard in IV, in the faid Place in 
which, &fr. took the faid Cattle of the faid 
jidam Lujb^ and unjuftly detained the fame 
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againft Gfages and Pledges until, 6fr. in Man- 
ner and Form as the faid Adam Lujh hath 
above thereof complained againft them ; With- 
o-ut this, that the faid Mayor, Burgefles and 
Commonalty of the Borough of fV. aforefaid, 
at the faid Time when, i^c. were feifed in their 
Dcmefne as of Fee of and in the faid Wafte 
or Common Pafture called the Old Moi)r, in 
which, ^c. as the faid Thomas and George have 
in their faid Cognizance above aHedged ; and 
this the faid AdamLnJh is ready to verify?: 
Wherefore in as much as the faid Thomas and 
George have above acknowledged the taking of 
the laid eight Sheep in the faid Place called 
the Old Moor, in which, (^c. the faid Adam 
Lujb prays Judgment, and his Damages by 
reafon of the taking and unjuft detaining of 
the fame to be adjudged to him, tfr. And 
for further Plea in Bar to the faid Cognizance 
of the faid Thomas and George by them laftly 
above made as to the taking of the faid eight 
Sheep in the faid Declaration mentioned, the 
faid Adam LuJh by Leave of the Court here 
to him for this Purpofe granted, according to 
the Form of the Statute in fuch Cafe lately 
made and provided, fays. That the faid Tho- 
mas and George^ by reafon of any thing there- 
in alledged, jis Bailiffs of the faid Mayor, Bur- 
gefles and Commonalty, ought not to acknow- 
ledge the taking of the faid eight Sheep in the 
faid Place in which, &ff. to be juit, becaufe 
he fays, that Ipng before,, and at the faid Time 
when, i^c. one kFilliam f. was, and ftill is 
feifed of and in diverfe (to wit) fifteen Acres 
of Land with the Appurtenances, lying and 
being in a certain Clofe called Portman's Fields 
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otherwifc Saint JohtCs Fiel4^ lying at W. afore- 
faid, in his Demefne as of Fee, and that the 
faid IVilliam K and all thofe whofe Eftate he 
now hath, and at the faid Time when, (^c. 
had of and in the faid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have ufed and been accullomed 
to have, and the faid William F. ftill of Right 
ought to have for himfelf and themfelves, his 
and their Farmers and Tenants, Occupiers of 
the faid fifteen Acres of Land with the Ap- 
purrenances. Common of Paflure in and upon 
tlie faid Place csllled the Old Moor^ in which, 
fc?f . for all his and their commonable Sheep 
kvant and couchant upon the faid fifteen Acres 
of Land with the A^ppurtenances, every Year 
from the Feaft of All Saints^ according to the 
Old Stile, until the Feaft of the Purification ef 
the Blejfed Virgin Mary then next following, 
according to the fame Stile, as to the faid fif« 
teen Acres of Land with the Appurtenances 
belonging and appertaining; and the faid tVil- 
liam F. being fo feifed thereof before the faid 
Time when, £2?^. Cto wit) on the twentieth 
Day of September in the Year of our Lord one 
thoufand feven hundred and fifty-fix, ac- 
cording to the prefent Stile, at W. afore- 
faid, demiied the faid fifteen Acres of Land 
with the Appurtenances (amongft other Things) 
to one Job IV. to have and to hold the fame' 
to the faid Job W. from the Feaft of Saint 
Michael the Archangel then next cnfuing, ac- 
cording to the prefent Stile, for and during 
one whole Year thenqe next following, and fo 
from Year to Year for fo long Time as it fhould 
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pleafe the faid William F. and Job W. by virtue 
of which faid Demife the faid Job. W. after- 
wards, and after the Feaft of Saint Michael one 
thoufand feven hundred and fifty-fix, according 
to the prefent Stile, (to wit) on the thirtieth 
Day of September in the Year laft mentioned, 
according to the prefent Stile, entered into the 
faid fifteen Acres of Land with the Appurte- 
nances, and became and was pofl^efled thereof^ 
and continued fo poflefled thereof until and 
upon the thirtieth Day of OSfober in the Year 
one thoufand feven hundred and fifty-eight, 
according to the prefent Stile 5 and being fo 
pofTefled thereof he the faid Job W. after- 
wards, and before the faid Time when, fefr. 
(to wit) on the faid thirtieth Day of OSlober 
in the Year of our Lord one thoufand fevea 
hundred and fifty- eight, according to the pre- 
fent Stile, at W. aforefaid, demifed the faid 
fifteen Acres of Land with the Appurtenances 
to the faid Adam Lujlo^ to hold the fame 10 him 
from the Feaft of All Saint Sy according to the 
old Stile, then next enfuing, until the Feaft of 
the Purification of the Blejfed Virgin Mary then 
next following, according to the fame Stile; 
by virtue of which faid laft-mentioned De- 
mifes the faid Adafn Lujh afterwards, and be-, 
fore the faid Time when, &fr. (to wit) on the 
thirteenth Day of November in the Year of our 
Lord one thoufand feven hundred and fifty- 
eight, entered into the faid fifteen Acres of 
L-and with the Appurtenances, and became 
and was poflefled thereof; and being fo pof- 
fefled thereof he the faid Ada7n Lujh after the 
faid Feaft of All Saints^ according to the Old 
Stile, in the Year laft aforefaid, and before the 
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faid Time when, &?r. (to wit) on the fame 
Day and Year in the faid Declaration men- 
tioned, put the faid eight Sheep, then being 
the commonable Sheep of the faid Adam Lu/hj 
and levant and couchant in and upon the faid 
fifteen Acres of Land with the Appurtenances, 
into the faid Place in which, Gfr. to feed up- 
on the Grafs there growing, and to ufe his 
faid Common of Pafture there, and the faid 
eight Sheep were depafturing in the faid Place 
in which, (^c. on that Occafion, as they law- 
fully might, till the faid Thomas and George, 
before the Feaft of the Purification of the Blef- 
Jed Virgin Mary then next following, accord- 
ing to the Old Stile, (to wit) at the faid Time 
when, iSc. of their own Wrong took the faid 
eight Sheep in the faid Place in which, fcfri 
and unjuftly detained the fame againft Gages 
and Pledges until, ^c. in Manner and Form 
as the faid ^^^«^ Lujh hath above thereof com- 
plained againft them ; and this he is ready to 
. verify : Wherefore in as much as the faid Tho- 
mas and George have above acknowledged the 
taking of the faid eight Sheep in the faid Place 
in which, iSc. the faid Adam Lujh prays Judg- 
ment, and his Damages by reafon of the tak- 
ing and unjuft detaining of the fame to be 
adjudged to him, ^c. And for further Plea 
in Bar to the faid Cognizance of the faid Tho-- 
mas and George by them laftly above made as 
to the taking of the faid eight Sheep in the 
faid Declaration mentioned, the faid Adam> 
Lujhy by like Leave of the Court here to hirn 
for this Purpofe granted, according to the 
Form of the Statute in fuch Cafe lately made 
.and provided, fays. That the faid Thomas and 
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George, by reafon of any thing therein alledged 
as Bailiffs of the faid Mayor, Burgefles and 
Commonalty, ought not to acknowledge the 
taking of the faid eight Sheep in the faid Placd 
in which, &?t*. to be juft, becaufe he fays that 
true it is, that the faid Place called the Old 
Moor in which, &fr. long before, and at the 
faid Time when, fcfr. was and ftill is a cer- 
tain large Wafte or Pafture called and known 
by the feveral Names of the Old Moor, otlier- 
wifc Poriman's Moor^ otherwife Portman's Mead, 
containing by Eftimation a large Number of 
Acres (to wit) forty Acres lying and being at 
/5F. aforefaid in the County of Berks afore.- 
faid, as the faid Thomas and George have in 
their faid Cognizance above alledged; But the 
faid yidam Lujh further fays. That. long be- 
fore, and at the faid Time when, fsff. one 
William F. was/ and ftill is'feifed of and in a 
certain MefTuage and diverfe, (to wit) one 
hundred Acres of Land with the Appurtenan- 
ces, fituate, lying and being at W. aforefaid, 
in his Demefne as of Fee, and that the faid 
William F. and all thofe whofe^Eftate he now 
hath, and at the faid Time when, £sf^. had of 
and in the faid Mefluage and Land with the 
Appurtenances, from Time ,v/hercof the Me- 
mory of Man is not to the contrary, have had, 
and have ufed and been accuftomed to have, 
and the faid Milliam F. ftill of Right ought to 
have for himfelf and themfelves, his and their 
Farmers and Tenants of the iaid MelTuage 
and Land with the Appurtenances, the fole 
and feparate Pafture of the faid Place in which, 
iSc. every Year from the Feaft of All Sarnts, 
according to the Old Stile, until the Feaft of 
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thoufand feven hundred and fifty*cight, en* 
tered into the faid fifteen Acres of Land with 
the Appurtenances, and became and was pof- 
feffed thereof, and being fo poflcffed thereof 
he the faid Adam Lujhy after tne faid Feaft of 
jill SaintSy according to the Old Stile in the 
Year laft aforefaid, and before the faid Time 
when, fc?r. to wit, on the fame Day and Year 
in the faid Declaration mentioned, put the faid 
eight Sheep, then being the commonable Sheep 
of the faid Adam Lujhy and levant and cou chant 
in and upon the faid fifteen Acres of Land 
with the Appurtenan§es, into the faid Place in 
which, 6^r. to feed upon the Grafs there grow- 
ing, and to ufe his faid Cortimon of Pafture 
there, and the faid eight Sheep were depaf- 
turing in the faid Place in which, fcfr. on that 
Occafion, as they lawfully might, till the faid 
Thomas and George^ before the Feaft of the 
Purification of the Bleffed Virgin Mary then 
next following according to the Old Stile, to 
wit, at the faid Time when, fffr. of their own 
Wrong took the faid eight Sheep in the faid 
Place in which, ^c. and unjuftly detained the 
fame againll Gages and Pledges until, 6fr. 
in Manner and Form as the faid Adam Lujb 
hath above thereof complained againft them ; 
and this he is ready to verify : Wherefore in 
as much as the faid Thomas and George have 
above acknowledged the taking of the faid eight 
Sheep in the faid Place in which, Csfr. the faid 
Adam Lujh prays Judgment, and his Damages 
by reafon of the taking and unjuft detaining 
of the fame to^be adjudged to him, 6?r. And 
for further Plea in Bar to the faid Cognizance 
of the faid Thomas and George by them firft 

above 
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above made as to the taking of the faid eight 
Sheep in the faid Declaration mentioned, the 
faid Adam Lujh^ by like Leave of the Court 
here to him for this Purpofe granted, accord- 
ing to the Form of the Statute in fuch Cafe 
lately made and provided, fays. That the faid 
Thomas and GeorgCy by reafon of any thing 
therein ailed ged as Bailiffs of the faid Mayor, 
Burgefles and Commonalty, ought not to ac- 
knowledge the taking of the faid eight Sheep 
in the faid Place in which, ^c. to be juft, 
becaufe he fays, that true it is that the faid 
Place called the Old Moor in which, &c. long 
before, and at the faid Time when, &c. was 
and ftill is a certain large Wafle or Pafture 
called and known by the fevcral Names of the 
Old MooKy othcrwife PortmarCs Moor^ other- 
wife 'PoTtmafCs Meadj containing . by Eftima- 
tion a large Number of Acres- to wit, forty 
Acres lying and being at IV. aforefaid in the 
County of Berks aforefaid, as the faid Thomas 
and George have in their faid Cognizance 
above alledged ; But the faid /Idam Lujb fur- 
ther fays, That long before, and at the faid 
Time when, iSc. one JV. F. was, and ftill 13 
feifed of and in a certain Mefluage and diverfe, 
to wit, one hundred Acres of Land with the 
Appurtenances, fituate, lying and being at IV. 
aforefaid, in his Demefne as of Fee, and that 
the faid fV. F. and all thofe whofe Eftate he 
now hath, and at the faid Time when, 6s?r, 
had of and in the faid Mefluage and Land with 
the Appurtenances, from Time whereof the 
Memory of Man is not to the contrary, have 
had, and have ufed and been accuftomed to 
have, and the faid fF. F. ftill of Right ought 
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to have for hicnfelf and themfelves, his and 
their Farmers and Tenants of the faid Mcffu- 
age and Land with the Appurtenances, the 
folc and feparate Pafture of the faid Place in 
which, &c. every Year from the Feaft of jill 
Saints according to the Old Stile, until the 
Feaft of the Purification of the Bleffid Firgitt 
Mary^ according to the fame Stile then next 
foHowing, to be had and taken with Sheep aa 
to the faid Mefluage and Land with the Ap- 
purtenances belonging and appertaining; and 
the faid IV. F. being fo feifed of the faid Met 
ibage and Land with the Appurtenances, af- 
terwards, and before the faid Time when, 6^^. 
to wit, on the twentieth Day of September in 
the Year of our Lord one chjufand fcven hun- 
dred and fifty*fix, according to the prefenc 
Stile, at fV. aforefaid, demifed the faid Mef- 
fuage and Land with the Appurtenances to one 
Job iV. to hold the fame to bim from the 
Feaft of Saint Michael the Archangel then next 
; following, according to the prefent Stile, for 

one' whole Year then next to come, and fo 
• from Year to Year for fo long Time as it 
(hould pleafe the faid fV. /% and Job JV. by 
virtue of which faid Demife the faid Job 
W. afterwards, and after the Feaft of Saint 
Michael the Archangel in the Year of our Lord 
one thoufand feven hundred and fifty-fix, ac- 
cording to the prefent Stile, and before the 
faid Time when, tic. (to wit) on the thirtieth 
Day of September in the Year laft aforefaid, 
according to the prefent S^ile, at W. aforefaid, 
entered into the faid MefTuage and Land with 
the Appurtenances, and became and was, and 
continually from thenceforth hitherto hath 

been^ 
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been, and ftill is poffeffed thereof, and being 
fo poffeffed thereof, he the faid Job IV. after- 
wards, and before the faid Time when, fefr^ 
(to wit) on the twentieth Day of December in 
the Year of our Lord one thoufand fevcn hun- 
dred and fifty-eight, according to the prefent 
Stile, at IV. aforefaid, gave Leave and Li- 
cence to the faid Adam Lujh to put the faid 
eight Sheep into the faid Place in which, ^c. 
to feed upon the Grafs there growing, by vir- 
tue of which faid Licence the faid Adam Lujh 
afterwards, and after the Feaft oi All Saints in 
that Year, according to the Old Stile, and 
before the Feaft of the Purification of the BleJ- 
Jed Virgin Mary then next following, accord- 
ing to the fame Stile, and before the faid Time 
when, fcff . (to wit) on the Day and Year in 
the faid Declaration mentioned, put the faid 
eight Sheep into the faid Place in which, J£c. 
to feed upon the Grafs there growing, and the 
faid eight Sheep were depafturing in the faid 
Place in which, &ff. on that Occafion, as they 
lawfully might, till the faid Thomas and George 
at the faid Time when, fefr. of their own • 
Wrong took the faid eight Sheep in the faid 
Place in which, l^c. and unjuftly detained the 
fame againft Gages and Pledges until, £sfr. 
in Manner and Form as the faid Adam Lujh 
hath above thereof complained againft them ; 
and this he is ready to verify : Wherefore in 
as nruch as the faid Thomas and George have 
above ackowledged the taking of the faid 
eight Sheep in the faid Place in which, Csfr. 
the faid Adam Lujh prays Judgment, and his 
Damages by reafon of the taking and unjuft 
detaining of the fame to be adjudged to him, 

^c. 
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i^c. And the faid Jdam Lajh^ as to the faid 
Cognizance of the faid Thomas and George by 
them laflly above made as to the taking of 
the faid eight Sheep in the faid Declaration 
mentioned, fays. That they the faid Thomas 
and George^ by reafon of any thing therein 
alledged, ought not, as BatiiBiis of the faid 
Mayor, Burgefles and Commonalty, to ac- 
knowledge the taking of the faid eight Sheep in 
the faid Place called the Old Moor in which^ 
fcff. to be juft, bccaufe he fays, that long be* 
fore, and at the faid Time when, &c. one 
W. F. was, and ftill is fcifed of and in the faid 
Place called the Old Moor in which, &?f. in 
his Demefne as of Fee, and being fo fcifed 
thereof he the faid fVilliam afterwards, that is 
to fay, on the twentieth Day of December in , 
the faid Year of our Lord one thoufand {tvtn 
hundred and fifty-eight, at iV, aforcfaid, gave 
Licence to the faid Adam Lufl} to put his Cat- 
tle aforefaid into the faid Place called the Old 
Moor^ in which, fisfr. to depafturc the Graf3 
there then growing, by virtue of which Li- 
• cence the faid Adam Lujh afterwards, and be- 
fore the faid Time when, &fr. put the faid 
Cattle into the faid Place in which, i^c, to 
depafture the Grafs in the fame there growing, 
which faid Cattle were in the faid Place in 
which, fefc, on the Occafion aforefaid dcpaf- 
taring the Grafs there then growing, until the 
faid Thomas and George^ on the twenty-feventh 
Day of December in the faid Year one thoufand 
feven hundred and fifty-eight, at the faid Parifh 
of faint Leonard in IV. in the faid Place in 
which, 6fr. took the faid Cattle of the faid 
Adam Lujb^ and unjuftly detained the fame 

againlt 
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againft Gages and Pledges until, 6fr. in Man- 
ner and Form as the faid Adam Lujh hath 
above thereof complained againft them ; With- 
o-ut this, that the faid Mayor, Burgeffes and 
Commonalty of the Borough of IV. aforefaid, 
at the faid Time when, i^c. were feifed in their 
Dcmefne as of Fee of and in the faid Wafte 
or Common Pafture called the Old Mo^r, in 
which, ^c. as the faid Thomas and George have 
in their faid Cognizance above aHedged ; and 
this the faid AdamLnJh is ready to verify?: 
Wherefore in as much as the faid Thomas and 
George have above acknowledged the taking of 
the laid eight Sheep in the faid Place called 
the Old Moor J in which, fcf^. the faid Adam 
LuJh prays Judgment, and his Damages by 
reafon of the taking and unjuft detaining of 
the fame to be adjudged to him, tfr. And 
for further Plea in Bar to the faid Cognizance 
of the faid Thomas and George by them laftly 
above made as to the taking of the faid eight 
Sheep in the faid Declaration mentioned, the 
faid Adam Lujh by Leave of the Court here 
to him for this Purpofe granted, according to 
the Form of the Statute in fuch Cafe lately 
made and provided, fays. That the faid Tho- 
mas and Georgey by reafon of any thing there- 
in alledged, jis Bailiffs of tlie faid Mayor, Bur- 
geffes and Commonalty, ought not to acknow- 
ledge the taking of the faid eight Sheep in the 
faid Place in which, &ff. to be juft, becaufe 
he fays, that long before,. and at the faid Time 
when, i^c. one IFillia^n /". was, and ftill is 
feifed of and in diverfe (to wit) fifteen Acres 
of Land with the Appurtenances, lying and 
being in a certain Clofe called Portman's Fields 

otherwife 
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otherwifc Saint John^s Fiel4j lying at JV. afore- 
faid, in his Demefne as of Fee, and that the 
faid IVilliam F. and all thofe whofe Eftate he 
now hath, and at the faid Time when, C^c. 
had of and in the faid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have ufed and been accullomed 
to have, and the faid William F. ftill of Right 
ought to have for himfclf and themfelves, his 
and their Farmers and Tenants, Occupiers of 
the faid fifteen Acres of Land with the Ap- 
purtenances, Common of Paflure in and upon 
tlie faid Place csllled the Old Moofy in which, 
fc?f . for all his and their commonable Sheep 
kvant and couchant upon the faid fifteen Acres 
of Land with the Appurtenances, every Year 
from the Feaft of All Saints^ according to the 
Old Stile, until the Feaft of the Purification of 
the Blejfed Virgin Mary then next following, 
according to the fame Stile, as to the faid fif» 
teen Acres of Land with the Appurtenances 
belonging and appertaining; and the faid JVil- 
Ham F. being fo feifed thereof before the faid 
Time when, i^c. Cto wit) on the twentieth 
Day of September in the Year of our Lord one 
thoufand feven hundred and fifty-fix, ac- 
cording to the prefent Stile, at fV. afore- 
faid, demiied the faid fifteen Acres of Land 
with the Appurtenances (amongft other Things) 
to one Job IV. to have and to hold the fame' 
to the faid Job W. from the Feaft of Sainc 
Michael the Archangel then next enfuing, ac- 
cording to the prefent Stile, for and during 
one whole Year thenqe next following, and fo 
from Year to Year for fo long Time as it fhould 

pleafe 
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pleafe the faid William F. and Job W. by virtue 
of which faid Demife the faid Job. W. after- 
wards, and after the Feaft of Saint Michael one 
thoufand feven hundred and fifty-fix, according 
to the prefent Stile, (to wit) on the thirtieth 
Day of September in the Year laft mentioned, 
according to the prefent Stile, entered into the 
faid fifteen Acres of Land with the Appurte- 
nances, and became and was pofl^efled thereof^ 
and continued fo poflefled thereof until and 
upon the thirtieth Day of OSfober in the Year 
one thoufand feven hundred and fifty-eight, 
according to the prefent Stile -, and being fo 
pofTefled thereof he the faid Job W. after- 
wards, and before the faid Time when, isc. 
(to wit) on the faid thirtieth Day of OSlober 
in the Year of our Lord one thoufand fevea 
hundred and fifty-eight, according to the pre- 
fent Stile, at W. aforefaid, demifed the faid 
fifteen Acres of Land with the Appurtenances 
to the faid Adam Lujh^ to hold the fame lo him 
from the Feaft of All Saints^ according to the 
old Stile, then next enfuing, until the Feaft of 
the Purification of the Blejfed Virgin Mary then 
next following, according to the fame Stile; 
by virtue of which faid laft-mentioned De- 
mifes the faid Adafn LuJIo afterwards, and be-, 
fore the faid Time when, &fr. (to wit) on the 
thirteenth Day of November in the Year of our 
Lord one thoufand feven hundred and fifty- 
eight, entered into the faid fifteen Acres of 
Land with the Appurtenances, and became 
and was poflefled thereof; and being fo pof- 
fefled thereof he the faid Adam Ltijh after the 
faid Feaft of All Saints^ according to the Old 
Stile, in the Year laft aforefaid, and before the 

faid 
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faid Time when, &?r. (to wit) on the fame 
Day and Year in the faid Declaration men- 
tioned, put the faid eight Sheep, then being 
the commonable Sheep of the faid Adam Lujhj 
and levant and couchant in and upon the faid 
fifteen Acres of Land with the Appurtenances, 
into the faid Place in which, Gfr. to feed up- 
on the Grafs there growing, and to ufe his 
faid Common of Pafture there, and the faid 
eight Sheep were depafturing in the faid Place 
in which, (^c. on that Occafion, as they law- 
fully might, till the faid Thomas and George, 
before the Feaft of the Purification of the Blef- 
Jed Virgin Mary then next following, accord- 
ing to the Old Stile, (to wit) at the faid Time 
when, fc?r. of their own Wrong took the faid 
eight Sheep in the faid Place in which, fcfri 
and unjuftly detained the fame againft Gages 
and Pledges until, ^c. in Manner and Form 
as the i^^jd^Adam Lujh hath above thereof com- 
plained againft them ; and this he is ready to 
. verify : Wherefore in as much as the faid Tho- 
mas and George have above acknowledged the 
taking of the faid eight Sheep in the faid Place 
in which, &c. the faid Adam Lujh prays Judg- 
ment, and his Damages by reafon of the tak- 
ing and unjuft detaining of the fame to be 
adjudged to him, ^c. And for further Plea 
in Bar to the faid Cognizance of the faid Tho-^ 
mas and George by them laftly above made as 
to the taking of the faid eight Sheep in the 
faid Declaration mentioned, the faid Adam 
Lujh J by like Leave of the Court here to him 
for this Purpofe granted, according to the 
Form of the Statute in fuch Cafe lately made 
.and provided, fays. That the faid Thomas and 

George^ 
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George, by reafon of any thing therein alledged 
as Bailiffs of the faid Mayor, Burgefles and 
Commonahy, ought not to acknowledge the 
taking of the faid eight Sheep in the faid Placd 
in which, 6fr. to be juft, becaufe he fays that 
true it is, that the faid Place called the OJd 
Moor in which, &c. long before, and at the 
faid Tinne when, fc?r. was and ftill is a cer- 
tain large Wafte or Pafture called and known 
by the feveral Names of the Old Moor, other- 
wife FortmarCs Moor^ otherwife "PortmarCs Meady 
containing by Eftimation a large Number of 
Acres (to wit) forty Acres lying and being at 
fV. aforefaid in the County of Berks afore.- 
faid, as the faid Thomas and George have in 
their faid Cognizance above alledgedi But the 
faid j^dam Lujh further fays. That . long be- 
fore^ and at the faid Time when, ^c, one 
JVilliam F. was/ dJid ftill is feifed of and in a 
certain Meffuage and diverfe, (to v/it) one 
hundred Acres of Land with the Appurtenan- 
ces, fituate, lying and being at fF. aforefaid, 
in his Demefne as of Fee» and that the faid 
William F. and all thofe whofe«Eftate he now 
hath, and at the faid Time when, 6?^. had of 
and in the faid Meffuage and Land with the 
Appurtenances, from Time ,v/hercof the Me- 
mory of Man is not to the contrary, have had, 
and have ufed and been accuftomed to have, 
and the faid William F. ftill of Right ought to 
have for himfelf and themfelves, his and their 
Farmers and Tenants of the faid Meffuage 
and Land with the Appurtenances, the fole 
and feparate Pafture of the faid Place in which, 
Csf f . every Year from the Feaft of yill SarntSy 
according to the Old Stile, until the Feaft of 

S the ' « 
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the PHrification of the Blejfed Virgin Mary^ ac- 
cording to the fame Stile then next folljowin^^ 
to be had and taken with Sheep, as to the faid 
Mefluage and Laml with the ^ppurtenanccsi 
belonging and appertaining ; and the faid i4^il- 
Ham F. being fo feifcd of the faid McfTrage^ 
and Land with the Appurtenances, afterwards, 
and before the faid Time when, iJc. (to wit) 
on the twentieth Day of September in the Year 
of our Lord one thoufind leven hundred and 
fifty-fix, according to the prefent Stile, at fV, 
aforefaid, demifed the faid Mefiliage and Land 
with the Appurtenances to one Job W, to hold 
the fame to him from the Feaft of Saint Mi- 
chael the Archangel then next following, ac- 
cording to the prefent Stile, for one whole Year 
then next to come, and fo from Year to Year 
for fo long Time as it fliould pleafe the faid 
William F. and Job IV. by virtue of which faid 
Demife the faid Job IV, afterwards, and after 
the Feaft of Saint Michael- the Archangel 4a 
the Year of our Lord one thoufand feven hun- 
dred and fifty-fix, according to tlie prefent 
Stile, and bcfor^e the fi'id Time when, i£c. (to 
wit) on the thirtieth Day of September in the 
year laft aforefaid according to the prefent 
Stile, at W. aforefaid, entered into the faid 
" Mefiliage and Land with the Appurtenances,and 
became and was, and continually from thence- 
forth hitherto hath been, and ftill is pofl^eflTed 
thereof; and being fo poflTcfled thereof he the 
faid Job fV. afterwards, and before the faid 
Time when, ^c. (to wit) on the twentieth 
Day of December in the Year of our Lord one 
thoufand feven hundred and fifty-eight, ac- 
cording to the prefent Stile, at fV. aforefaid, 

2 gave 
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gave Leave and Licence to the faid Adam Lujh 
to put the faid eight Sheep into the faid Place 
in which, 6^^. to feed upon the Grafs there 
growing, by virtue of which faid Licence the 
faid Adam LuJh afterwards, and after the Feaft 
of All Saints in that Year, according to the Old 
Stile, and before the Feaft of the Purification 
of the Blejfed Firgin Mary then next following, 
according to the fame Stile, and before the 
faid Time when, &c. (to wit) on the faid Day 
and year in the faid Declaration mentioned, put 
the faid eight Sheep into the faid Place in which, 
(5?r. to feed upon the Grafs there growing, and 
the faid eight Sheep were depafturingin the faid 
Place in which, Qc, on that Occafion, as they 
lawfully might, till the faid Thomas and George 
at the faid Time when, i^c. of their own 
Wrong took the faid eight Sheep in the faid 
Place in which, 6?^. and unjuftly detained the 
fame again ft Gages and Pledges until, tff. in 
Manner and Form as the faid Adam LuJh hath 
above thereof complained againft them ; and 
this he is ready to verify j Wherefore in as 
much as the faid Thomas and George have 
above ackncrwlcdgcd the taking of the faid 
eight Sheep in the faid Place in which, Cs?r. 
the faid Adam Lufi prays Judgment, and his 
Damages by reafon of the taking and unjuft 
detaining of the fame to be adjudged to him. 

And the faid Thomas and George^ as to the RcpUcatloa* 
faid Plea of the faid Adam Lujb by him firft 
above pleaded in Bar, as to the faid Cogni- 
zance of the faid Thomas and George by them 
firft above made, as before, fay, That,the faid 
Place called the Old Moor in which, ^c. at 
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the faid Time when, ^c. was Parcel of the 
Manor of H^. in the faid Cognizance men- 
tioned, as the faid Ibomas and George have in 
their faid Cognizance above alledged ; and of 
this they put thennfelves upon the Country, 
and the faid /Idcim Luflj doth the fame, fcfV. 
And the faid Thomas and George as to the faid 
Plea of the faid Admn Lujh by him fecondlr 
above pleaded in Bar to the faid Cognizance 
of the faid Thomas and George by them firft 
above made, fay,^ That the faid eight Sheep 
in the faid Declaration mentioned were at the 
faid Time when, i^c. in the faid Place called 
the Old Moor in v/hich, £rV. wrongfully feed- 
ing and depafturing on the Grafs there then 
growing, and doing Damage there to the faid 
Mayor, Hurgeffes and Commonalty aforefaid, 
as the faid Thomas and George have above in 
their faid Cognizance alledged ; Without this, 
that the faid IVilliamF. and all thofe'whofe 
Eftate he now hath, and at the faid Time when, 
^r. had of and in the faid fifteen Acres of 
Land- with the Appurtenances, from Time 
v/hereof the Memory of Man is not to the 
contrary, have had, and have ufed and been 
accuilomed to have, and ftill of right ought 
to have for himfelf and themfelves, his and 
their Farmers and Tenants, Occupiers of the 
faid fifteen Acres of Land with the Appurte- 
nances, Common of Paflure in and upon the 
faid Place called the Old Moor^ in which, ^c. 
for all his and their commonable Sheep levant 
and cou chant upon the faid fifteen Acres or 
Land with the Appurtenances, every Year 
from the Feaft of All Saints^ according to the 
Old Stile, until the Feaft of the Purification of 
I the 
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the Blejfed Virgin Mary then n^xt following, 
according to the fame Stile, as to the faid fif- 
teen Acres of Land with the Appurtenances 
belonging and appertaining, in Manner and 
Form as the faid Adam Lu/h hath above in his 
faid Plea in that Behalf alledged ; and this the 
faid Thomas and George are ready to verify ; 
Wherefore they pray judgment, and a Re- 
turn of the faid eight Sheep, together with 
their Damages, i^c, according to the Form of 
the Statute, ^c. to be adjudged to them, (sc. 
And the faid Thomas and George^ as to the 
fai^ Plea of the faid Adam LuJIo by him third- 
ly abov€,.pleaded in Bar to the faid Cognizance 
pf the faid Thomas and George by them firfl: 
above made, fay. That the faid eight Sheep 
in the faid Declaration mentioned w^re at the 
faid Time when, &v. in the fiid Place called 
the Old Moor in which, 6ft\ wrongfully feed-, 
ing and depafturing on the Grafs there then 
growing, and doing Damage there to the faid 
Mayor, Burgeffes and Commonalty aforefaid, 
as the faid Thomas and George have above in 
their faid Cognizance alledged ; Without tliis, 
that the faid William F. and all thofe v/hofc 
Eftate he now hath, and at the faid Time 
when, i^c. had of and in the faid Meffua^e 
and Land in that Plea mentioned with the 
Appurtenances, from Time whereof the Me- 
mory of Man is not to the contrary, have had, 
and have ufed and been accuftomed to have,. 
and ftill of Right ought to have for himfelf 
and themfelves, his and their Farmers and 
Tenants, of the faid Meffliage and Land with 
the Appurtenances, the fole and feparate Paf- 
tqre Qi the faid Place in which, ^c* every 
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Year from the Feaft of All Saint Sy according 
to the Old Stile, until the Feaft of the Purifi- 
cation of the Blejfed Virgin Maryy according 
to the fame Stile, then next following, to 
be had and taken with Sheep, as to the faid 
Meffuagc and Land with the Appurtenances 
belonging and appertaining; in Manner and 
Form as the faid Jdam Lujb hath above in his 
faid Plea in that Behalf alledged ; and this the 
faid Thomas and George are ready to verify; 
Wherefore they pray Judgment, and a Return 
of the faid eight Sheep, together with their 
Damages, i^c. according to the Form of the 
Statute, (^c. to be adjudged to them, fcrr. 
And the faid Thomas and GeorgCy as to the faid 
Plea of the faid Adara Lujh by him firft above 
pleaded in Bar to the faid Cognizance of the 
faid Thomas and George by them fecondly 
above made, fay. That the faid Mayor, Bur- 
gefles and Commonalty of the faid Borough 
of fl^. aforefaid, at the faid Tim.e when, &c. 
v/ere feifed in their Demcfne as of Fee of and 
in the faid Wafte, or Common Pafture, called 
the Old Moor in v/hich, fffc. in Manner and 
Form as the faid Thoraas and George have above 
in their faid Cognizance alledged; and of this 
they put themfelves upon the Country, &c. and 
the faid Adam Lttjh doth the fame likewife. 
And the faid Thcmos and George^ as to the faid 
Plea of the faid Adun LuJh ^hy him fecondly 
above pleaded in Bar to the faid Cognizance 
of the faid Thomas and George by them above 
fecondly made, fay. That tlie faid eight Sheep 
were at the faid Time v hen, fcfv. in the faid 
Place called the Old Mcor in which, EsrV, 
wrongfully feeding and depafturing on the 
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Grafs there then growing, and doing Damage 
there to .the laid Mayor, Burgefles and Com- 
monalty aforefaid, as the faid Thomas and 
iieorge have above in their faid Cognizance 
in that Behalf alledged ; Without this, that the 
faid JVilliam F. and all thofe whofe Eftate he 
now hath, and at the faid Time when, frV. 
had of and in the faid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
ha\^e had, and have ufed and been accudomed 
to have, and ftill of Right ought to have for 
himfelf and themfelves, his and their Farmers 
and Tenants, Occupiers of the faid fifteen 
Acres of Land v/ith the Appurtenances, Com- 
mon of Failure in and upon the faid Place 
called the OU Moor in which> ^c. for all his 
and their commonable Sheep levant and cou- 
chant upon the faid fifteen Acres of Land 
with the Appurtenances, every Year from the 
Feaft of J/l SaintSy according to the Old Stile, * 
until the Feafl" of the Vunfication of the BleJJed 
Virgin Mary then next follov/ing, according to 
the fame Stile, as to the faid fifteen Acres of 
Land with the Appurtenances belonging and 
appertaining, as the faid Adam Lujh hath above 
in his faid Plea in that Behalf alledged; and 
this they the faid "Thoracis and George are ready 
to verify : Wherefore they pray Judgment, 
and a Return of the faid Sheep, together with 
their Damages, ^c. according to the Form 
of the Statute, ^c. to be adjudged to them, 
&c. And the faid Thomas and George^ as to 
the faid Plea of the faid Adam LuJh by him 
thirdly above pleaded in Bar to the faid Cog- 
nizance of the faid Thomas and George by them 

S 4 fecondl 



564 A P I? E N D I X. 

fecondly above made, fay, That the faid Sheep 
in the faid Declaration mentioned were at the 
faid Time w^en, &c. in the faid Place called 
the Old Moor in which, if^c. wrongfully feed- 
ing and depafturing on the Grafs there theii 
growing, and doing Damage there to the faid 
Mayor, Burgefles and Commonalty aforefaid, 
as the faid Thomas and George have above in 
their faid Cognisance alledged ; Without this, 
that the faid V/illiam F. and all thofe whofe 
Eftate he now hath^ and at the faid Time 
when, &?<-. had of and in the faid Mefluage 
^nd Land with the Appurtenances in that Ple^ 
mentioned, from Time whereof the Memory 
of Man is not to the contrary, have had, and 
have ufed and been accuftomed to have, and 
Hill of Right ought to have for hirnfelf and 
themfclves, his and their Farmers and Tenants^ 
of the faid MefTuage and Land with the Ap- 
purtenances, the fole and feparate Pafture of 
. the faid Place in which, &c. every Yea/ from 
/ the Feaft of All Saints^ according to the Old 
Stile, until the Feaft of the Purtficaiion of (be 
BleJJed Virgin, Mciry^ according to the fame 
Stile, then next following, to be had and taken 
with Sheep, as to the faid Mefluage and Land 
with the Appurtenances. belonging and apper- 
' taining, thip fajd Adam Lujh hath above in his; 
. 'faid Plea allpdged; and. this they the faid 
Thomas and George are ready to verify; Where- 
fore they pray Judgment, and a Return of the 
faid Sheep^ together with their Damages, 6?r, 
according to the Form of thg Statute, i^c, to 
l^e adjudged to them, (Sc. 
flejoxnder. And the faid Adam Lujhy as to the faid Plea 

\^ . pf the faid ^homas and George ^bpve in Reply 
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pleaded to the faid Plea of him the faid /Idatn 
Lujh fecondly above pleaded in Bar to the faid 
Cognizance of the faid Thomas and George by 
them firft above ma^e as before, faith,- That 
the faid William F. and all thofe whofe Ellate 
he now hath, and at the faid Time when, is^C 
had of and in the faid fifteen Acres of Land 
with the Appurtenances, from Time whereof 
the Memory of Man is not to the contrary, 
have had, and have ufed and been accuftomed 
to have, and the faid William F. ftill of Right 
ought to have for himfelf and themfelves, his 
and their Farmers and Tenants, Occupiers of 
the faid fifteen Acres of Land with the Ap'- 
purtenances. Common of Pafture in and upon 
the^faid Place called the Old Moor in which, 
i^Cf for all his and their commonable Sheep 
levant and couchant upon the faid fifteen Acres 
ofLandwitfc the Appurtenances, every Year 
from the Feaft of /ill Saints^ according to the 
Old Stile, until the Feaft of the Purification of 
the Blejfed Virgin Mary then next following, 
according to the fame Stile, as to the faid 
fifteen Acres of Land with the Appurtenances 
belonging and appertaining, in Manner and 
Form as the faid Jdcpm LuJh hath above in his 
faid Plea in that Behalf alledged ; and this the 
faid Adam Lujh prays may be enquired of by 
the Country, and the faid Thomas and George 
do the fame likewi^. And as to the faid Plea 
of the faid Thomas and George by them in Re- 
ply pleaded to the faid Plea of him the faid 
Adam LuJh thirdly above pleaded in Bar to the 
faid Cognizance of the faid Thomas and George 
by them firft above made, the faid Adam Lujh 
^% before, faith, That the faid William F. and 

^11 
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all thofe whofe lEftate he now hath, and at 
the faid Time when, &c. had of and in the 
faid Mefluage and Land in that Plea in Bir 
mentioned, with the Appurtenances, from Time 
whereof the Memory of Man is not to thp 
contrary, have had, and have ufed and beei> 
accuftomed to have, and the faid fVilliam Fi 
ftill of Right ought to have for hrmfelf and 
themfelves, his and their Farmers and Tenants 
of the faid Meffuage and Land with the Ap- 
purtenances, the fole and feparate Pafture of 
the faid Place in which, ^c. every Year front 
the Feaft of y/// Saints, according to the Old 
Stile, until the Feaft of the Purificatioji of the 
Blejfed Virgin Mary, according to the fame 
Stile, then next following, to be had and taken 
with Sheep, as to the faid Meffuage and Land 
with the Appurtenances belonging and apper- 
taining, in Manner and Form as the faid u4dam 
Lujh hath above in his faid Plea in that Behalf 
alledged ; 'and this the faid Adam LuJh alfo 
prays may be enquired of by the^ Country, and 
the faid Thomas and George do the fame like- 
wife. And as to the faid Plea of the faid 
Thomas and George above in Reply pleaded t^ 
the faid Plea of him the faid Adam LuJh fe - 
condly above pleaded in Bar to the faid Cog- 
nizance of the faid Thomos and George by thein 
fecondly above made, as before, faith. That 
the faid IVilliam F. and all thofe whofe Eftat^ 
he now hath, and at the faid Tim.e when, i^c. 
had of and in the faid fifteen Acres of Land 
with the Appurtenances, Trom Time whereof 
the Memory of Man is not to the contrary, 
have had, and have ufed and been accuftomed 
to have, and the faid Willia^n F. ftill of Right 

ought 
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ought to have for himfelf and themfel ves, his 
and their Farmers and Tenants, Occupiers 
of the faid fifteen Acres of Land with the 
Appurtenances, Common of Pafture in and 
upon t4ie faid Place called the Old Moor in 
which, &fr. for all his and their commonable 

•Sheep levant and couchant upon the faid fif- 
teen Acres of Land with the Appurtenances, 
every Year from the Feaft of Jll SaintSj ac- 
cording to the Old Stile, until the Feaft of the 
Purification of the Blejfed Virgin Mary then 
next following, according to the fame Stile, 
as to the faid fifteen Acres of Land with the 
Appurtenances belonging and appertaining, as 
the faid Adam Lujh hath above in ' his faid Plea 
in that Behalf alledged ; and this the faid Adam 
Lujh alfo prays may be enquired of by the 
Country, and the faid Thomas and George do 
the fame likewife. And as to the faid Plea of 
the faid Thomas and George above in Reply 
pleaded to the faid Plea of the faid /idam Lujh 
thirdly above pleaded in Bar to the faid Cogni- 
zance of the faid Thomas and George by them 
fecondly above made as before, faith. That 

* the faid William F. and all thofe whofe Eftatc 
he now- hath, and at the faid Time when, Csfr. 
had of and in the. 'faid Meffuage and Land 
with the Appurtenances in that Plea in Bar 
mentioned, from Time whereof the Memory 
of Man is not to the contrary, haXle had, and 
have ufed and been accuftomed to have, and 
the faid fFilliam F. ftill of right ought to 
have for himfelf and themfclves, his and their 
Farmers and Tenants of the faid Meffuage 
and Land with the Appurtenances, the fole 
apd feparat? Pafture of the faid Place in which, 
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Cs?f . every Year from the Feaft of All Saints^ 
according to the Old Stile, until the Feafl: of 
the Purification of the Blejfed Virgin Maryy ac- 
cording to the fame Stile then next following, 
to be had and taken with Sheep as to the faid 
Meffuage and Land with the Appurtenances 
belonging and appertaining, as the faid Adam 
Lujh hath above in his faid Plea alledged i and 
this the faid Adam Lujh alfo prays may be en- 
quired of by the Country, and the faid Thomas 
and George do the fame likewife. Therefore 
as w^ell to try this Iflue as the faid feveral 
other IfTues above joinfed between the Parties, 
the Sheriff is commanded that he caufe to 
come here in eight Days of the Purification of 
the Blejfed Virgin Mary^ twelve, ^f. by whom, 
(^c. who neither,, Cs^f. to recognize, ^c, be- 
caufe as well, ^c. 



F I N I S. 



The CASE of JOHN WOODHOUSE, 

Efq; of Bridewell Ho/pi tal, one of the 
Diredlors of the Eaji-India Company. 

IN the Autumn of 1775, ^^ ^^^ feifed with a 
violent cold, or influenza, which tontinued 
fomc months, then fell on the bowels and brought 
on a conftant purging. He took the advice of 
eminent phyficians, and found relief, but not a 
cure. In the fpring following, as the complaint 
increafed, he went to Bath, drank the waters, 
took fuch medicines as were judged proper, and 
bathed three or four times; by which means the 
diforder fcemcd fomewhac abated ; — in July went 
to the German Spa, where he continued three 
months, during fix weeks of which time he re- 
ceived benefit from the Geronfteer water, but 
then the diforder changed to a dyfenrery; which 
was removed by medical affiftancc He went on 
with the waters, and was rather better 5 but rc- 
lapfed in the winter, and continued equally bad 
for feven or eight months. 

In June 1777 he returned to Spn, and drank 
the Savaniere waters, which had a good efFeft for 
a month, then grew worfe, tried former medi- 
cines to no purpofe, and was obliged to leave off 
driijking the waters; but bathed in the mineral 

« bath 
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bath of Tonolet made mrm ; and in the natural 
hot baths of Chaude Fontaine, wichout any be- 
nefit : the dyfcrntery daily increafing, with much 
pain he returned to England, quice emaciated 
and feeble. 

In September, upon the encouragement given 
him by a worthy gentleman in the neighbour- 
hood of Nevil-Holt, Leiccfterfhire, fa Member 
of Parliament) and by the advice of Dr. Garrow, 
of Barnct, he went to try the waters of Nevil- 
Holt, firft in fmall quantities, as an alterative, 
increafing the dofe gradually, from a pint to 
three or four : they afted as a purgative, in a 
greater or lefs degree, according to the number 
of glaflfes drank, and more than anfwdred his 
moft fanguine expedtations : for though no other 
opening medicine could be taken without mani- 
fell prejudice, the brilkcft operation by theft 
waters did not in the lead degree relax or weak- 
en, but braced and ftrengthened him. In fix 
weeks the dyfentery was cured, and the purging 
greatly abated, and continued fo during the win- 
ter in London, where he drank that water pretty 
conftantly. In 177*^ he fpeqt two months ac 
Nevil-Holt, drinking the water at the fountain 
head, got perfectly cured, and returned home ia 
good health, and has recovered his flefh,ftrcngth, 
antl fpirits, and fo continues, 1780. 

The NEVIL-HOLT WATER is fold by 
W.OWEN, at the ORIGINAL MINERAL 
WATER WAREHOUSE in LONDON, No, 
1 1, near Temple-bar, Fleet-ftreet, (eftablifhed ia 
its reputation above fifty years, by the recom- 
mendation of the moft eminent Phyficians) where 
the Gentlemen oftheFaculty, and thePublic, may 

depend 
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depend on being faithfully (ervcd with all the 
mineral waters, in the gJ'eateft pcrfcftion, viz. 

* Tne genuine SELTZER WATER, imme- 
di.'t ely fro:n the fauntain head, filled under the 
in.pcdion of the Comptroller to his Highnefs 
the ELECTOR of TREVES:— The genuine 
GERMAN SPA Water, from the Pouhoti 
fprina, in large and fmall flalks ; and the genuine 
tYRMONT Water, in three-pint bottles. 

BRISTOL Watrr, SCARBOROUGH Wa- 
ter certified by the Magiftrates of Scarborough, 
NEVIL-HOLT, HARROGATE, TIL- 
BURY, MALVERN, JESSOP:— Bath Wa- 
ter, certified by the pumper, and CHELTEN- 
♦ HAM Water, arrive conftantly frcfli every week 
as ufual. — Alfo'Tar Water. — Sea Water in it's 
utmcrft purity, taken up f^veral leagues at feat- 
Cheltenham and Scarborough Salts. 

W. O WEN preiumes to aflure the Gentlemen 
of the Faculty, and the Public, that the mineral 
Waters, fold at his Warchoufe, are filled in the 
moft proper feafons only, when they are in per- 
fection. And as he has ipared no pains nor ex- 
pence to have the genuine waters of Seltzer, 
pijuhon Spa, and Pyrmont, fccurcd in the beft 
manner, lo as effedtually to preferve their mineral 
fpirit, and medicinal virtues, he has reafon to 
flatter himfelf that the Waters he imports are 
not inferior to thofe at the fountain head. 

%* Great quantities of fpurious waters hav- 
ing been notorioufly fubftituted in the room of 
the genuine, to the difappointment of the Phy- 
ficians, and their Patients, as fully appears by a 
certificate in my poflTeffion -, in order to prevent 
in>pofitions fo dap-gerous to health, as much as 

lies 
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lies in my power, I have found it neceflary ta 
feat with my name, every botAe of SELTZER 
w^tcc, ancl of PYRMONT, and SPA water im- 
ported by me; of which thofe who favour me 
wiih their commands will pleafe to take notice : 
And, for the fame reafon, I beg leave to r^ueft 
they will give ordcfrs to have a bill and receipt 
figncd by their moft obedient fcrvant, 

W. OWEN- ] 
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